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Background 

The  Office  of  the  Comptroller  of  the  Currency  (OCC)  was 
established  in  1863  as  a  bureau  of  the  Department  of  the 
Treasury.  The  OCC  is  headed  by  the  Comptroller  who  is 
appointed  by  the  President,  with  the  advice  and  consent  of 
the  Senate,  for  a  5-year  term. 

The  OCC  regulates  national  banks  by  its  power  to: 

•  Examine  the  banks; 

•  Approve  or  deny  applications  for  new  charters, 
branches,  capital  or  other  changes  in  corporate  or 
banking  structure; 

•  Take  supervisory  actions  against  banks  that  do  not 
conform  to  laws  and  regulations  or  which  other¬ 
wise  engage  in  unsound  banking  practices,  in¬ 
cluding  removal  of  officers,  negotiation  of 
agreements  to  change  existing  banking  practices, 
and  issuance  of  cease  and  desist  orders;  and 

•  Issue  rules  and  regulations  concerning  banking 
practices  and  governing  bank  lending  and  invest¬ 
ment  practices  and  corporate  structure. 

The  OCC  divides  the  United  States  into  six  geographical 
districts,  with  each  headed  by  a  Deputy  Comptroller. 

The  Office  is  funded  through  assessments  on  the  assets 
of  national  banks,  and  federal  branches  and  agencies. 
Under  the  International  Banking  Act  of  1978,  the  OCC 
regulates  federal  branches  and  agencies  of  foreign 
banks  in  the  United  States. 


The  Comptroller 

Eugene  A.  Ludwig  took  the  oath  of  office  on  April  5, 
1993,  as  the  27th  Comptroller  of  the  Currency. 

By  statute,  the  Comptroller  serves  a  concurrent  term  as 
Director  of  the  Federal  Deposit  Insurance  Corporation 
and  the  Neighborhood  Reinvestment  Corporation.  The 
Comptroller  also  serves  as  a  member  of  the  Federal 
Financial  Institutions  Examination  Council. 

Mr.  Ludwig  joined  the  OCC  from  the  law  firm  of  Cov¬ 
ington  and  Burling  in  Washington,  D.C.,  where  he  was 
a  partner  beginning  in  1981 .  He  specialized  in  intellec¬ 
tual  property  law,  banking,  and  international  trade.  He 
has  written  numerous  articles  on  banking  and  finance 
for  scholarly  journals  and  trade  publications,  and 
served  as  a  guest  lecturer  at  Yale  and  Harvard  Law 
Schools  and  Georgetown  University’s  International  Law 
Institute. 

Mr.  Ludwig  grew  up  in  York,  Pennsylvania,  where  he 
attended  York  Suburban  High  School.  He  earned  a  B.A. 
magna  cum  laude  from  Haverford  College  in  Pennsyl¬ 
vania.  He  received  a  Keasbey  scholarship  to  attend 
Oxford  University,  where  he  studied  politics,  philoso¬ 
phy,  and  economics  and  earned  a  B.A.  and  M.A.  He 
holds  an  LL.B.  from  Yale  University,  where  he  served  as 
editor  of  the  Yale  Law  Journal  and  chairman  of  Yale 
Legislative  Services. 
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Condition  and  Performance  of  Commercial  Banks 


Banks  report  record  earnings  in  1996 

Commercial  banks  reported  record  earnings  in  1996 
of  $52.4  billion,  with  earnings  in  the  fourth  quarter  of 
$13.8  billion.  The  return  on  equity  [ROE]  was  14.8 
percent  for  the  quarter  and  14.5  percent  for  the  year; 
the  corresponding  return  on  assets  [ROA]  was  1.21 
percent  and  1.19  percent. 

The  economic  environment  for  bank  activity  has 
been  quite  healthy  in  the  1990s  with  1996  simply  a 
continuation  of  that  theme.  Although  the  rate  of 
growth  of  real  gross  domestic  product  of  2.4  percent 
was  not  a  repeat  of  the  1960s  and  1970s,  the  past 
year,  after  the  brief  snow  squall  in  January,  did  pro¬ 
vide  a  fairly  steady  level  of  activity  throughout. 
Disposable  personal  income  grew  2.9  percent,  which 
kept  the  economic  engines  with  sufficient  fuel  on  the 
spending  side.  The  demand  in  the  housing  markets 
remained  stronger  than  expected  despite  rising 
mortgage  interest  rates.  And  the  securities  markets 
were  exuberant  throughout  the  year,  a  euphoria  that 
continued  into  the  first  few  months  of  1997. 

Similarly,  the  interest  rate  environment  was  a  positive 
one  for  commercial  banks.  The  spread  between  long¬ 
term  and  short-term  interest  rates  was  more  than  100 
basis  points,  with  no  tendency  for  the  convergence 
we  saw  in  1989  just  before  the  onset  of  the  recession. 

10-Year  Treasiry  Bond  Yield  at  Constant  Matirity  %  p.a.  - 

3-Month  Treasury  Bill  Market  Bid  Yield  at  Constant  Maturity  % - 


While  the  yield  curve  provides  an  indication  of  oppor¬ 
tunities  in  the  financial  markets,  some  analysts  also 
use  it  as  a  divining  rod  to  assess  the  probability  of  a 
recession  within  the  next  year.1  Based  on  the  predic¬ 
tions  from  these  analysts’  probit  regression  model, 
the  current  spread  of  more  than  140  basis  points 
between  the  rate  on  the  10-year  Treasury  note  and 
the  3-month  Treasury  bill  suggests  a  recession  prob¬ 
ability  of  less  than  3  percent.  To  put  this  in  context,  the 
yield  spread  in  1989  was  only  36  points,  which, 
based  on  this  model,  was  associated  with  a  recession 
probability  of  about  17  percent;  we  had  a  mild  down¬ 
turn  within  the  next  year. 

Not  surprisingly,  those  who  were  beating  the  reces¬ 
sion  drum  last  year  at  about  this  time  have  turned  qui¬ 
etly  to  other  concerns.  In  particular,  many  are  waiting 
for  an  inflation  shoe  to  drop  or  a  stock  market  crisis  of 
some  sort  in  1997.  Thus  far,  however,  the  inflation 
hype  has  been  mild,  probably  because  so  many  were 
flat  wrong  in  1996  in  their  predictions  of  a  decline  in 
economic  activity  prior  to  the  November  election. 

In  addition  to  forecasts  of  economic  conditions,  many 
financial  commentators  currently  are  watching  the 
choice  of  tie  colors  at  the  Federal  Reserve  Board  to 
determine  whether  it  will  raise  the  federal  funds  rate 
over  the  coming  months.  Wardrobe  changes  are  at 
best  an  erratic  indicator  of  policy  decisions,  but  we 
should  note  that  the  real  federal  funds  rate  of  2.75 
percent  as  of  January  1997  is  still  historically  high. 


Federal  Funds  [effectiue]  Rate  (%  p.a.)  _ 

CPI-CI:  All  Items  Less  Food  and  Energy - 

%  Change-  tear  to  Year  S\,  1982-84  =  100 


1  Arturo  Estrella  and  Frederic  S  Mishkin,  "The  Yield  Curve  as  a  Predictor  of  U  S  Recessions,"  Current  Issues  in  Economics  and  Finance .  Federal  Reserve  Bank  of  New  York 
Volume  2,  No  7. 

MOTE  Beginning  with  this  issue  of  the  Quarterly  Journal,  the  report  "Operations  of  National  Banks"  will  be  replaced  by  "Condition  and  Performance  of  Commercial  Banks 
Because  of  consolidation  in  the  banking  industry,  we  feel  that  focusing  on  trends  encompassing  all  commercial  banks,  rather  than  simply  national  banks,  provides  a  more 
accurate  indication  of  the  condition  and  performance  of  the  industry  Also,  we  are  integrating  macroeconomic  and  financial  data  with  the  bank  performance  data  to  give  a 
more  comprehensive  picture  of  the  environment  in  which  national  banks  are  operating  The  tables  accompanying  the  report  have  been  reorganized  and  expanded  to  reflei  t 
the  changed  emphasis  National  bank  data  previously  provided  have  been  incorporated  into  the  report  and  the  tables 
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A  major  related  concern  is  whether  a  slide  in  the 
stock  market  may  require  counterbalancing  injections 
of  liquidity  as  we  saw  in  late  1987.  Under  such  a  sce¬ 
nario,  the  Fed’s  ability  to  maintain  a  fairly  stable  price 
structure  may  be  jeopardized  and  interest  rates  may 
increase  with  all  the  downstream  economic  effects. 
This  explains  in  part  the  public  jawboning  to  bring  the 
markets  “into  line,”  which,  if  successful,  may  be  a 
lower  cost  solution  to  the  perceived  problem. 

Commercial  Bank  Performance 

Commercial  banks  were  able  to  take  advantage  of 
the  economic  and  regulatory  environment  of  1996. 
We  saw  extensive  expansion  into  new  geographic 
and  product  markets  and  efforts  to  realign  existing 
businesses  or  invest  in  new  ones,  all  in  an  era  of 
structural  upheaval  in  the  financial  services  industry. 

The  commercial  banking  industry  has  almost  2,000 
fewer  banks,  but  10,000  more  employees,  and  $1 
trillion  more  in  assets  than  it  did  less  than  five  years 
ago.  Although  the  industry  is  consolidating,  key 
changes  in  the  regulatory  and  legislative  arena  in 
conjunction  with  major  technological  developments 
have  promoted  greater  competition  in  many  locales 
and  product  markets,  a  process  that  very  likely  will 
intensify  in  1997.  Clearly,  some  banks  will  be  able  to 
harness  the  technological  and  structural  changes  to 
great  advantage,  and  some  will  make  mistakes  over 
the  coming  years  or  will  be  adversely  affected  by 
unforeseen  events.  And  we  might  expect  that  greater 
competition  will  make  the  probability  of  a  rebound 
from  certain  gross  errors  less  likely  as  margins  corre¬ 
spondingly  shrink. 

In  addition,  we  have  seen  an  evolution  of  banks  from 
more  traditional  lines  of  business  to  a  reliance  on  non¬ 
interest  sources  of  income  and  a  continued  expan¬ 
sion  into  the  derivatives  markets.  Earnings  growth 
for  commercial  banks  in  1996  was  driven  predomi¬ 
nantly  by  noninterest  income,  which  as  a  percent  of 
assets  increased  more  than  15  basis  points.  This  was 


Noninterest  expense  to  assets  and 
noninterest  income  to  assests 
Commercial  banks 


due  largely  to  fee  and  trading  account  income  gener¬ 
ated  throughout  the  year.  Although  the  noninterest 
expense  ratio  also  increased,  the  net  effect  was  still 
an  income  gain  of  more  than  9  basis  points  for  the 
year  from  these  sources.  And  it  is  comforting  to  rec¬ 
ognize  that  the  increase  in  the  expense  ratio  in  1996 
was  due  to  a  one-time  charge  to  earnings  resulting 
from  the  assessment  for  the  Savings  Association 
Insurance  Fund  (SAIF).  Thus,  the  expense  ratio,  if  all 
else  remains  stable,  should  go  back  down  in  1997 
with  expectations  of  continued  consolidation  and 
automation  within  the  banking  industry. 

Looking  at  income  and  expense  flows  as  a  percent 
of  net  operating  income,  the  noninterest  income  share 
increased  to  36.5  percent  compared  to  34.8  percent 
in  1995  and  the  noninterest  expense  share  declined 
to  62.7  percent  from  63.2  percent  in  1995. 

By  contrast,  net  interest  income  as  a  percent  of 
assets  was  virtually  flat  in  1996  at  3.70  percent.  Net 
interest  income  to  asset  ratio  for  the  year  was  19 
basis  points  lower  than  reported  in  1992  and  1993 
and  8  basis  points  lower  than  in  1994. 


Net  interest  income  to  assets 

Commercial  banks 

o/ 

/o 


Source:  Call  Reports 

Although  the  provisioning  for  losses  rose  a  mere  7 
basis  points  on  the  year,  this  was  the  second  straight 
annual  increase  after  a  low  of  0.28  percent  of  assets 
in  1994.  As  a  percent  of  loans  and  leases,  provision¬ 
ing  increased  9  basis  points.  Net  charge  -offs  as  a 
percent  of  loans  and  leases  also  jumped  in  1996,  to 
0.60  percent  from  0.49  percent  in  1994,  thus  ending 
a  four-year  decline. 

Accordingly,  we  expect  that  asset  quality  measures 
should  show  some  signs  of  wear  in  1996.  In  the 
aggregate,  asset  quality  as  measured  by  the  ratio  of 
noncurrent  loans  to  total  loans  showed  improvement 
over  the  year.  This  ratio  dropped  from  1.17  percent  in 
1995  to  1.05  percent  in  1996. 

?  Noncurrent  loans  in  this  ratio  include  those  90  days  or  more  past  due  or  nonar 
curat  status 
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Moncurrent  loans  to  loans 

Commercial  banks 

o/ 

/o 


Source:  Call  Reports 


This  aggregate  indicator,  however,  masks  some  spe¬ 
cific  areas  of  deterioration.  In  particular,  the  nonper¬ 
forming  loan  ratio  for  credit  cards  increased  32  basis 
points,  although  this  was  expected  given  the  various 
measures  of  asset  quality  decline  in  this  market  over 
the  last  year.3  We  also  saw  a  1 7-basis-point  increase 
in  the  nonperforming  loans  in  the  1 -4-family  residen¬ 
tial  category  for  the  larger  commercial  banks,  pre¬ 
dominantly  in  the  Southeast  and  Southwest  regions. 

As  one  measure  of  the  potential  flow  into  the  nonper¬ 
forming  loan  category  in  future  quarters,  we  can  look 
to  the  loans  past  due  30-89  days  over  the  last  quar¬ 
ter.  These  data  show  an  increase  of  only  7  basis 
points  for  credit  cards,  but  an  increase  of  23  basis 
points  for  installment  loans,  46  basis  points  for  multi¬ 
family  residential  mortgages,  and  18  basis  points  for 
1 -4-family  residential  mortgages.  All  regions  except 
the  Midwest  and  Southwest  reported  increases  in 
multifamily  loans  past  due  30-89  days  and  all  but  the 
Southeast  reported  increases  in  problem  installment 
loans  . 

These  data  from  the  bank  call  reports  are  consistent 
with  the  picture  sketched  by  the  reports  from  the 
American  Bankers  Association  (ABA)  on  loans  30 

Delinquent:  Personal  Loans:  CIS 
(SA  EOP.  Ratb) 


days  or  more  past  due.  After  achieving  the  lowest  rate 
on  record  in  May  1994  of  2.2  percent,  the  number  of 
delinquent  personal  loans  as  reported  by  the  ABA 
increased  in  1995  and  again  in  1996.  The  delinquen¬ 
cy  rate  in  the  personal  loan  market  appears  to  be 
heading  back  to  the  more  "normal”  levels  maintained 
throughout  the  1970s  and  1980s,  ending  our  two-year 
hiatus. 


Delinquent:  AuLomobile  Direct  Loans:  CJS  (SA,  EOP.  Ratio) 
Delinquent:  Ailomobile  Indirect  Loans:  CIS  (SA.  EOP.  Ratio) 


Part  of  the  increase  in  the  delinquency  rate  for  per¬ 
sonal  loans  is  associated  with  the  problems  in  the 
markets  for  direct  and  indirect  automobile  loans.  The 
delinquency  rates  for  direct  and  indirect  loans  as  of 
the  third  quarter  of  1996  were  1.95  percent  and  2.29 
percent,  respectively.  Both  are  rebounding  from  his¬ 
toric  lows  achieved  in  September  1994. 

Delinquent:  Property  Improvement  Loans:  CIS 
(SAEOP.  Ratb) 


One  area  that  may  deserve  analytic  attention  is  the 
market  for  property  improvement  loans.  The  delin¬ 
quency  rate  for  this  category  spurted  to  2.37  percent 
as  of  the  third  quarter,  after  reaching  a  low  in  1994. 
Although  these  data  do  not  suggest  a  national  prob¬ 
lem,  we  do  expect  to  see  some  specific  areas  where 

3  Data  from  the  American  Bankers  Association  made  available  through  Haver 
Associates 
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asset  quality  problems  will  occur  for  those  banks  that 
make  poor  decisions  in  certain  markets  or  are  hit  by 
unforeseen  events.  To  better  predict  these  types  of 
problems  for  specific  banks,  we  will  explore  in  more 
detail  the  regional  economic  and  bank  data  and  sup¬ 
plement  this  aggregate  analysis  with  such  reports 
over  the  next  several  quarters. 

At  a  minimum,  we  can  ask  whether  commercial  banks 
in  the  aggregate  appear  to  be  well-positioned  for  any 
serious  deterioration  in  asset  quality  over  the  next 
year.  And  as  a  group  they  are.  The  buffer  for  poten¬ 
tial  asset  quality  problems  continued  to  grow  in  1996; 
the  loss  reserve  to  noncurrent  loan  ratio  is  now  181.9 
percent  and  the  ratio  of  loss  provisions  to  net  charge- 
offs  is  104.7  percent. 

Loss  reserve  to  noncurrent  loans  and 
loss  provision  to  net  charge-off 

Commercial  banks  o/ 


Capital  levels  remain  high.  The  risk-based  capital 
ratio  at  year  end  was  12.54  percent,  the  leverage  ratio 
was  7.65  percent,  and  equity  capital  to  assets  was 
8.2  percent. 

On  the  liabilities  side,  the  share  of  deposits  as  a 
source  of  funds  for  banks  continued  to  decline  in 
1996:  total  deposits  as  a  percent  of  assets  were  69.8 
percent  compared  to  70.2  percent  at  the  end  of  1995 
and  core  deposits  were  52.5  percent  versus  53.5  per¬ 
cent  in  1995. 

Transaction  Deposits:  Domestically  Chartered  Comml  Banks  - 

(SABiL$) 

Money  Stock:  Ml  (SA,  Bil.$) _ 


As  the  money  stock  in  its  most  liquid  form  (Ml)  grows, 
so  do  transactions  deposits  at  commercial  banks. 
Although  clearly  other  factors  will  affect  the  overall 
level  of  transactions  balances  with  commercial 
banks,  the  relationship  with  the  Ml  stock  is  reason¬ 
ably  snug. 

Large  Time  Deposits:  Domestically  Chartered  Commercial  Banks  _ 

(SABil$) 

6- Month  Certificates  of  Deposit,  Secondary  Market 

(%paj  [^j 


By  contrast,  large  time  deposits  are  more  likely  to  be 
sensitive  to  the  interest  rate  offered  relative  to  other 
instruments.  In  the  simplest  of  models,  an  increase  in 
the  interest  rate  and  reduction  in  opportunity  cost  of 

Borrowings:  Domestically  Chartered  Commercial  Banks 
(SABiL$) 


Total  Assets:  Domestically  Chartered  Banks 
(%  Ch an ge-  tear  to  Year  SA  Bit  $) 


Borrowings:  Domestically  Chartered  Commercial  Elanks - 

i  i  (%  Change-  War  to  Year  SABiL$)  [3; 
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Total  Assets:-  Domestically  Chartered  Commercial  Banks  - 

(%  Change-  )harto  Year  SABiL$) 


Borrowings:  Domestically  Chartered  Commercial  Banks - 

i  i  (%  Change-  )harto  Year  SABiL$) 


stashing  funds  with  the  commercial  bank  for  a  period 
of  time  begets  a  greater  volume  of  large  time 
deposits.  Thus,  large  time  deposits  have  grown 
almost  in  concert  with  the  increase  in  bank  interest 
rates  on  CDs. 

Borrowings  have  been  an  important  source  of  funds 
for  commercial  banks  in  the  1990s.  Volatile  liabilities 
as  a  percent  of  assets  have  increased  steadily  from 
26.18  percent  in  1992  to  30.72  percent  in  1996. 

Reuoluing  Home  Equity:  Adj  Small  Dom  Comml  Banks  - 


Consumer  Loans:  Domestically  Chartered  Commercial  Banks 
(%  Change  -  Annual  Rate  SA,  Bit  $) 


slowed  a  bit  in  1996,  when  banks  reported  an  annual 
growth  rate  of  4.1  percent. 

The  loan  growth  in  the  real  estate  market  during  the 
boom  years  was  6.5  percent  and  9.9  percent, 
respectively.  Growth  in  real  estate  loans  in  1996  was 
down  slightly  to  5.7  percent,  although  we  did  see  a 
surge  in  revolving  home  equity  loans  in  the  second 
half.  This  may  continue  into  early  1997  as  households 
respond  to  the  marketing  of  home  equity  loans  as  a 
means  to  consolidate  bills  from  the  holiday  season 
and  possibly  reduce  overall  costs  through  future  tax 
deductions. 


(%  Change  -  Annual  Rate  SA,  Bil.$) 

Reuoluing  Home  Equity:  Bank  Credit:  Adj  Large  Dom  Comml  Banks  - 
i  i  (%  Change-  Axnua I  Rate  SABil$)  f_  -j 


A  comparison  of  the  asset  growth  over  the  last  10 
years  with  the  growth  in  borrowings  suggests  that  the 
engine  for  much  of  the  post-recession  activity  for  the 
industry  has  been  from  this  nontraditional  source  of 
funds.  And  in  the  post-recession  years,  industry 
investment  activity  was  quite  robust. 

Asset  growth  for  commercial  banks  surged  in  1994 
7.1  percent  compared  to  3.9  percent  in  1993  — 
and  stayed  high  at  6.9  percent  in  1995.  The  activity 


The  growth  in  revolving  home  equity  loans  was  pre¬ 
dominantly  a  small  bank  phenomenon.  The  growth 
rate  for  large  banks  ($5  billion  or  more  in  assets)  was 
7.7  percent  in  the  fourth  quarter  compared  to  43.2 
percent  for  small  banks.  For  the  first  month  of 
January,  the  respective  growth  rates  were  2.2  percent 
and  16.9  percent. 

Data  for  January  1997  show  a  growth  rate  for  all  real 
estate  loans  of  6.5  percent,  which,  when  compared 
to  the  8.4  percent  and  12  percent  annual  growth  in 
January  1995  and  January  1994  respectively,  does 
suggest  a  slowdown  in  this  market  for  commercial 


Consumer  Loans  in  Banks  Credit:  Adj  Large  Domestic  Comml  Banks  — 
(%  Change  -  Annual  Rate  SA.  Bil$) 

Consumer  Loans  in  Bank  Credit:  Adj  Small  Domestic  Comml  Banks  - 
(%  Change  -  Annual  Rate  SA.  Bil$) 
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banks,  recognizing  the  danger  of  extrapolation  from 
data  for  only  one  month. 

The  consumer  lending  market  was  especially  active 
in  the  post-recovery  years,  with  loan  growth  of  12.5 
percent  in  1994,  13.4  percent  in  1995,  and  6.9  per¬ 
cent  in  1996.  Consumer  loan  growth  collapsed  in 
November  and  December  of  1996,  increasing  at  a 
rate  of  only  1.6  percent  and  0.5  percent  respectively. 
While  the  5  percent  growth  in  consumer  loans  report¬ 
ed  in  January  1997  suggests  another  boom  for  com¬ 
mercial  banks,  we  must  recognize  that  this  is  sub¬ 
dued  compared  to  the  12  percent  growth  rates 
reported  for  January  1995  and  January  1996. 


Dow  Jones:  30  Industrial  Stocks:  Average  Price  NYSE  Close  $  - 

Dow  Jones:  30  Industrial  Stocks:  Average  Price  NYSE  Close  $  . 

(Difference  -  Period  to  Period  $) 


Although  the  assets  held  by  the  commercial  banking 
industry  have  increased  over  the  last  five  years,  this 
growth  is  swamped  by  the  growth  in  derivative  activi¬ 
ty.  On  a  notional  basis,  off-balance-sheet  volume 
increased  from  $8.8  trillion  in  1992  to  more  than  $20 
trillion  at  the  end  of  1996.  The  off-balance-sheet  activ¬ 
ity  is  concentrated  in  interest  rate  contracts  ($3.2  tril¬ 
lion),  foreign  exchange  contracts  ($4.7  trillion),  and 
futures  and  forward  contracts  ($7.9  trillion).  The 
increase  in  notional  value  of  these  derivatives  is  asso¬ 
ciated  in  part  with  an  increase  in  the  volatility  in  these 
markets,  particularly  the  equity  and  foreign  exchange 
markets. 

JP  Morgan  Broad  Real  Effective  Exchange  Rate  Index:  Japan  - 

1990=  tOO 

JP  Morgan  Broad  Real  Effective  Exchange  Rate  Index:  Germany  . 

1990=100 

E3  EZH 


Credit  card  loans  represent  41  percent  of  bank  loans 
to  individuals,  a  steady  increase  from  the  35  percent 
share  held  in  1992.  As  a  percent  of  assets,  the  share 
of  credit  card  loans  as  of  December  1996  was  only  5 
percent.  Credit  card  loans  are  held  primarily  by  the 
larger  banks,  particularly  those  over  $10  billion  in 
assets.  Of  the  $231  billion  in  credit  card  loans,  $1 18 
billion  was  held  by  these  banks. 


The  volatility  of  the  stock  market  is  a  frequently  cited 
source  of  instability  for  the  economy  and  for  investors. 
But  as  with  many  other  economic  and  financial  indi¬ 
cators  in  the  current  environment,  we  first  must  adjust 
our  mental  concept  of  volatility  to  take  into  account 
the  level  of  the  Dow  Jones  Industrial  Average  -  a  50- 
point  fluctuation  as  a  percentage  change  at  6700  is 
equivalent  to  a  8-  point  movement  when  the  Dow  was 
1000. 


Thus,  as  should  be  expected,  the  recent  spurt  in  con¬ 
sumer  lending  in  the  latter  half  of  1996  was  driven  by 
the  larger  banks  ($5  billion  or  more  in  assets).  The 
data  for  January  1997  suggest  that  the  smaller  banks 
are  backing  away  from  this  market:  consumer  loans 
for  the  smaller  banks  declined  4.8  percent,  while  in 
the  larger  banks  they  grew  13.7  percent. 

Commercial  and  Industrial  (C&l)  lending  exploded  in 
the  latter  half  of  1994  and  first  half  of  1995.  Since  then 
bank'-,  have  reported  a  fairly  steady  level  of  activity  . 
In  1996  C&l  loans  grew  6.7  percent.  Further  damp¬ 
ening  m  these  markets  is  suggested  by  the  3.2  per¬ 
cent  growth  in  January  1997. 


Noninterest  expense  to  net  income 
National  banks  by  asset  size 

Under  $100  million  $100million  $  1  billion$l  - 1 0  billionOver  $10  billion 

% 

- 180 


U - 1 - 1 _ I  I _ 1  I - Uso 

1989  1990  1991  1992  1993  1994  1995  1996 

Source  Call  Reports 


4  David  Laster  and  Kevin  Cole.  Has  the  Slock  Market  Grown  Mom  Volatile?" 
Current  Issues  m  Economics  and  Finance.  Federal  Reserve  Bank  ol  New  York 
Volume  2.  No  11 
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Recognizing  this  perspective,  we  also  must  acknowl¬ 
edge  that  the  volatility  of  the  Dow  in  1996  was  greater 
(percentage  change)  than  we  experienced  in  1992- 
1995.  Projections  based  on  those  years  suggest  a 
much  lower  price  volatility  than  we  actually  saw  in  this 
market  in  1996. 

Two  analysts  in  a  recent  report  of  the  Federal  Reserve 
of  New  York  used  three  measures  of  volatility  and- 
concluded  that  two  major  factors  have  contributed  to 
wider  swings  in  the  past  year:  (1)  the  record  level  of 
the  Dow  and  (2)  the  return  of  the  stock  market  volatil¬ 
ity  to  its  character  in  the  post-World  War  II  norm.  In 
effect,  they  characterize  the  1992-1995  period  as  the 
aberration.4  They  predict  that  moves  of  50  or  more- 
points  will  occur  with  much  greater  probability  -  daily 
and  intraday:  “...we  may  only  just  be  starting  to  feel 
the  impact  that  record  valuations  of  the  Dow  can  have 
on  the  frequency  of  large  daily  moves.”  Hence,  one 
would  expect  an  increasing  use  of  derivative  prod¬ 
ucts  in  the  coming  years. 

Similarly,  we  have  seen  rather  wide  swings  in  the 
exchange  markets.  For  example,  the  exchange  rates 
for  two  major  trading  partners  -  Japan  and  Germany 
-  were  characterized  by  an  unusually  volatile 
exchange  pattern  during  1996.  The  use  of  foreign 
exchange  contracts,  given  this  flux  in  foreign  markets 
and  the  activity  related  to  the  full  implementation  of 
the  European  monetary  standard,  is  likely  to  increase 
over  the  next  few  years. 

National  Bank  Performance 

National  banks  represent  29  percent  of  the  industry 
by  number  of  banks  and  55  percent  by  assets.  They 
generated  58  percent  of  the  earnings  for  the  industry 
in  1996,  reporting  a  record  annual  income  of  $30.5 
billion.  The  return  on  equity  for  national  banks  was 
15.28  percent  for  1996  and  15.56  percent  for  the 
fourth  quarter. 

The  structural  changes  over  the  last  year  through 
consolidation  and  acquisition  resulted  in  a  reduction 
of  132  of  the  smallest  national  banks  (those  with  less 
than  $100  million  in  assets)  and  a  decline  of  $6  billion 
in  assets  for  this  group.  The  most  dramatic  structural 
change,  however,  was  the  continued  movement  of 
assets  to  the  large  bank  category  [those  with  more 
than  $10  billion  in  assets],  a  gain  of  over  $179  billion 
in  assets  and  one  institution  in  1996. 

While  the  smallest  banks  represent  53  percent  of  the 
national  banking  sector  by  number,  they  hold  less 
than  3  percent  of  the  assets.  These  small  institutions 
continue  to  rely  heavily  on  deposits  as  a  source  of 


funds  -  86.6  percent  of  assets  and  76.6  percent  for 
core  deposits.  Similarly,  smaller  banks  tend  to  invest 
in  the  more  traditional  activities:  over  56  percent  of 
their  loans  are  in  the  real  estate  markets,  17  percent 
in  C&l  loans,  and  15.8  percent  in  consumer  loans. 
They  have  minimal  off-balance-sheet  activity  -  only 
$662  million. 


Banks  that  exited 

J  Banks  that  exited  the  syste 

National  banks 

m  Banks  that  currently  exist 

in  the  system 

Source:  Call  Reports 


By  contrast,  the  largest  banks  have  an  asset-to- 
deposit  ratio  of  69.3  percent  and  a  core  deposit  ratio 
of  47.8  percent.  They  have  36  percent  of  their  loans 
in  real  estate  activity,  29  percent  in  C&l  loans  ,  and  18 
percent  in  consumer  loans.  They  report  the  notional 
value  of  off-balance-sheet  activity  as  $7.5  trillion. 

Using  an  admittedly  crude  measure  of  possible  scale 
economies,  we  see  that  for  1995  and  again  in  1996 
the  smallest  banks  (as  a  group)  have  the  highest 
expense  to  operating  ratio,  with  the  next  highest  in  the 
largest  banks.  Thus,  based  on  this  rough  measure, 
we  begin  to  see  a  bow  in  the  cost  curve  for  banking 
services:  small  is  not  necessarily  cost  efficient,  but 
neither  is  large.  This  should  not  be  surprising,  how¬ 
ever,  since  the  basic  conclusion  comports  with  much 
of  the  research  on  scale  economies  in  banking.5 
These  more  sophisticated  econometric  studies  have 
provided  fairly  consistent  conclusions  that  significant 
inefficiencies  tend  to  characterize  small  banks. 

If  small  banks  are  less  able  to  compete  on  costs,  then 
one  would  expect  their  net  earnings  to  be  lower.  And 
indeed,  the  earnings  performance  for  small  national 
banks  was  below  that  of  their  larger  counterparts. 
The  ROE  for  banks  with  assets  of  less  than  $100  mil- 


5  John  Boyd  and  Stanley  Graham,  "Consolidation  in  U  S  Banking  Implications  for 
Efficiency  and  Risk,”  Federal  Reserve  Bank  of  Minneapolis.  Working  Paper  No 
572,  November  1996,  Allen  Berger,  William  Hunter  and  Stephen  Timme.  The 
Efficiency  of  Financial  Institutions  A  review  and  preview  of  research  past  present 
and  future,”  Journal  ol  Banking  and  Finance.  1993,  Robert  DeYoung  ” 
Determinants  of  Cost  Efficiencies  in  Bank  Mergers  Managerial  Finance  1995 
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lion  fell  from  10.45  percent  as  of  the  fourth  quarter  of 
1995  to  10.32  percent  in  the  fourth  quarter  of  1996. 
By  contrast,  the  average  ROE  for  banks  with  assets 
greater  than  $100  million  increased  by  more  than  120 
points  In  addition,  over  10  percent  of  these  small 
banks  were  unprofitable  compared  to  7.8  percent  a 
year  ago.  This  is  more  than  double  the  rate  for  any  of 
the  other  asset  size  categories. 

One  possible  explanation  of  these  differences  is  that 
the  more  profitable  small  banks  were  part  of  the  con¬ 
solidation  activity  in  1996,  i.e.,  were  acquisition  tar¬ 
gets.  The  facts,  however,  do  not  bear  that  out.  The 
banks  that  exited  this  group  had  a  slightly  lower  ROE 
than  those  in  both  the  national  bank  and  the  small 
bank  populations.  Furthermore,  these  existing  institu¬ 
tions  had  a  lower  efficiency  ratio  (noninterest  income 
to  noninterest  expense)  than  those  remaining.  In 
sum,  they  were  less  profitable  and  less  efficient; 
hence,  the  net  result  from  exits  should  have  been  an 
improvement  in  the  performance  of  the  small  bank 
group,  not  a  deterioration. 


Furthermore,  the  asset  quality  of  the  small  bank  pop¬ 
ulation  as  a  whole  does  not  appear  to  be  higher  than 
for  the  larger  banks.  So  we  cannot  logically  suggest 
that  the  true  market  value  of  the  small  bank  assets 
would  be  higher  than  their  counterparts  absent  a  mar¬ 
ket  niche  or  other  geographic  advantage. 

These  comparisons  are  based  on  data  for  groups  of 
banks  and  thus  do  not  necessarily  characterize  the 
performance  of  individual  banks  within  the  group. 
Given  this  qualification,  however,  we  can  conclude 
that,  in  accordance  with  much  economic  research, 
the  potential  for  greater  cost  efficiencies  and 
improvements  in  asset  quality  management  appear  to 
be  higher  in  the  small  bank  group  relative  to  the  large. 
This  is  confirmed  by  the  fact  that  the  small  bank 
acquisition  targets  for  1996  were  those  with  the  great¬ 
est  need  for  improvement.  Logically,  we  then  would 
expect  much  of  the  acquisition  activity  to  continue  to 
take  place  in  this  group  in  1997. 

Financial  and  Statistical  Analysis 
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Key  Indicators,  FDIC-lnsured  National  Banks 
Annual  1 992  -  1 996,  fourth  quarter  1 995,  and  fourth  quarter  1 996 

(Dollar  figures  in  millions) 


1992 

1993 

1994 

1995 

Preliminary 

1996 

1995Q4 

Preliminary 

1996Q4 

Number  of  institutions  reporting . 

3,593 

3,304 

3,075 

2,858 

2,726 

2,858 

2,726 

Total  employees  (FTEs)  . 

859,124 

868,305 

851,311 

840,699 

850,726 

840,699 

850,726 

Selected  Income  Data  ($) 

Net  Income  . 

$17,324 

$25,554 

$26,805 

$28,582 

$30,505 

$6,734 

$8,041 

Net  Interest  income . 

76,489 

80,141 

83,958 

87,080 

94,568 

22,419 

24,354 

Provision  for  loan  loses  . 

15,485 

9,157 

5,498 

6,338 

9,575 

2,026 

2,684 

Noninterest  income  . 

39,898 

45,342 

45,906 

51,079 

56,104 

13,470 

15,403 

Noninterest  expense  . 

77,951 

82,199 

83,941 

87,591 

93,690 

23,264 

24,680 

Net  operating  income  . 

15,347 

22,743 

27,028 

28,539 

30,103 

6,785 

7,920 

Cash  dividends  declared  . 

7,578 

13,278 

17,669 

20,529 

25,286 

7,525 

8,212 

Net  charge-cffs  to  loan  and  lease  reserve  . 

15,780 

10,053 

5,994 

6,459 

9,988 

2,284 

2,843 

Selected  Condition  Data  ($) 

Total  assets . 

2,004,940 

2,100,547 

2,256,008 

2,401,017 

2,528,104 

2,401,017 

2,528,104 

Total  loan  and  leases . 

1,193,804 

1,269,271 

1,382,855 

1,522,481 

1,641,201 

1,  522,481 

1,641,201 

Reserve  for  leases . 

33,099 

31,519 

30,987 

31,142 

31,968 

31,142 

31,968 

Securities  . 

403,756 

436,703 

414,264 

390,745 

380,790 

390,745 

380,790 

Other  real  estate  owned  . 

16,999 

10,229 

5,709 

3,396 

2,762 

3.396 

2,762 

Noncurrent  loans . 

40,075 

26,310 

17,852 

17,595 

17,564 

17,595 

17,564 

Total  deposits  . 

1,550,544 

1,576,725 

1,630,171 

1,695,817 

1,801,114 

1,695,817 

1,801,114 

Domestic  deposits . 

1,370,269 

1,364,048 

1,350,658 

1,406,312 

1,525,672 

1,406,312 

1,525,672 

Equity  capital  . 

144,841 

164,658 

172,655 

189,714 

207,175 

189,714 

207,175 

Off-balance-sheet  derivatives  . 

4,423,938 

5,434,701 

7,570,283 

7,914,818 

7,488,  588 

7,914,818 

7,488,588 

Performance  Ratios  (annualized  %) 

Return  on  equity  . 

12.92 

16.41 

16.00 

15.76 

15.28 

14.30 

15.56 

Return  on  assets . 

0.89 

1.26 

1.24 

1.24 

1.25 

1.14 

1.29 

Net  interest  income  to  assets . 

3.92 

3.95 

3.87 

3.78 

3.88 

3.89 

4.00 

Loss  provisions  to  assets  . 

0.79 

0.45 

0.25 

0.27 

0.39 

0.34 

0.43 

Net  operating  income  to  assets . 

0.79 

1.12 

1.25 

1.24 

1.24 

1.15 

1.27 

Noninterest  income  to  assets . 

2.04 

2.23 

2.12 

2.22 

2.30 

2.28 

2.47 

Noninterest  expense  to  assets . 

3.99 

4.05 

3.87 

3.80 

3.85 

3.93 

3.95 

Loss  provision  to  loans  and  leases  . 

1.31 

0.75 

0.42 

0.44 

0.61 

0.54 

0.66 

Net  charge-offs  to  loans  and  leases  . 

1.33 

0.82 

0.46 

0.45 

0.63 

0.61 

0.70 

Loss  provision  to  net  charge-offs . 

98.13 

91.09 

91.72 

98.13 

95.86 

88.71 

94.41 

Performance  Ratios  (%) 

Percent  of  institutions  unprofitable . 

7.71 

5.08 

4.13 

3.36 

4.62 

6.54 

7.48 

Percent  of  institutions  with  earning  gains 

79.27 

67.83 

52.65 

66.79 

68.16 

63.02 

58.33 

Nonint.  income  to  net  operating  revenue  .  . 

34.28 

36.13 

35.35 

36.97 

37.24 

37.53 

38.74 

Nonint.  expense  to  net  operating  revenue  . 

66.98 

65.51 

64.64 

63.40 

62.18 

64.82 

62.08 

Condition  Ratio(%) 

Nonperforming  of  intitutions  unprofitable  .  . 

2.89 

1.79 

1.05 

0.88 

0.81 

0.88 

0.81 

Noncurrent  Ians  to  loans  . 

3.36 

2.07 

1.29 

1.16 

1.07 

1.16 

1.07 

Loss  reserve  to  noncurrent  loans . 

82.59 

119.80 

173.58 

177.00 

182.01 

177.00 

182.01 

Loss  reserve  to  loans . 

2.77 

2.48 

2.24 

2.05 

1.95 

2.05 

1.95 

Equity  capital  to  assets  . 

7.22 

7.84 

7.65 

7.90 

8.19 

7.90 

8.19 

Leverage  ratio . 

6.83 

7.37 

7.39 

7.31 

7.41 

7.31 

7.41 

Risk-based  capital  ratio . 

11.56 

12.48 

12.47 

12.09 

11.97 

12.09 

11.97 

Net  loans  and  leases  to  assets  . 

57.89 

58.93 

59.92 

62.11 

63.65 

62.11 

63  65 

Securities  to  assets . 

20.14 

20.79 

18.36 

16.27 

15.06 

16.27 

15  06 

Appreciation  in  securities  (%  of  par)  . 

2.14 

1.38 

-3.84 

0.86 

0.50 

0.86 

0.50 

Residential  mortgage  assets  to  assets  .... 

19.98 

21.41 

20.43 

20.13 

19.81 

20.13 

1981 

Total  deposits  to  assets . 

77.34 

75.06 

72.26 

70.63 

71.24 

70.63 

71.24 

Core  deposits  to  assets . 

62.27 

59.87 

55.16 

53.28 

54.08 

53.28 

54  08 

Volatile  liabilities  to  assets . 

26.42 

28.12 

29.90 

30.29 

29  82 

30  29 

29  82 
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Loan  Performance,  FDIC-lnsured  National  Banks 
Annual  1992  -  1996,  fourth  quarter  1995,  and  fourth  quarter  1996 

(Dollar  figures  in  millions) 


1992 

1993 

1994 

1995 

1996 

Preliminary 

1995Q4 

Preliminary 

1996Q4 

Percent  of  Loans  Past  Due  30-89  Days 

Total  loans  and  leases . 

1.74 

1.30 

1.14 

1.26 

1.40 

1.26 

1.40 

Loans  secured  by  real  estate  (RE)  . 

2.02 

1.56 

1.28 

1.38 

1.49 

1.38 

1.49 

1-4  family  residential  mortgages  .... 

1.70 

1.39 

1.28 

1.44 

1.70 

1.44 

1.70 

Home  equity  loans . 

0.91 

0.86 

0.87 

1.19 

1.04 

1.19 

1.04 

Multifamily  residential  mortgages  .... 

2.31 

1.93 

1.45 

1.15 

1.28 

1.15 

1.28 

Commercia  RE  loans . 

2.36 

1.84 

1.26 

1.26 

1.25 

1.26 

1.25 

Construction  RE  loans . 

3.55 

2.39 

1.67 

1.42 

1.63 

1.42 

1.63 

Commercial  and  industrial  loans*  .... 

1.20 

0.83 

0.76 

0.77 

0.89 

0.77 

0.89 

Loans  to  individuals  . 

2.41 

1.94 

1.77 

2.17 

2.47 

2.17 

2.47 

Credit  cards . 

3.32 

2.62 

2.08 

2.35 

2.72 

2.35 

2.72 

Installment  loans  . 

1.92 

1.56 

1.59 

2.04 

2.26 

2.04 

2.26 

All  other  loans  and  leases . 

0.84 

0.35 

0.34 

0.40 

0.41 

0.40 

0.41 

Percent  of  Loans  Noncurrent 

Total  loans  and  leases . 

3.36 

2.07 

1.29 

1.16 

1.07 

1.16 

1.07 

Loans  secured  by  real  estate  (RE)  . 

4.63 

3.01 

1.83 

1.46 

1.33 

1.46 

1.33 

1-4  family  residential  mortgages . 

1.49 

1.32 

0.96 

0.90 

1.20 

0.90 

1.20 

Home  equity  loans . 

0.71 

0.65 

0.56 

0.52 

0.47 

0.52 

0.47 

Multifamily  residential  mortgages  .... 

5.65 

3.33 

3.19 

2.21 

1.47 

2.21 

1.47 

Commercia  RE  loans  . 

6.20 

4.53 

2.81 

2.18 

1.71 

2.18 

1.71 

Construction  RE  loans  . 

18.02 

10.49 

4.93 

3.17 

1.31 

3.17 

1.31 

Commercial  and  industrial  loans*  . 

3.34 

1.77 

1.04 

1.06 

0.87 

1.06 

0  87 

Loans  to  individuals  . 

1.39 

1.15 

1.01 

1.18 

1.34 

1.18 

1.34 

Credit  cards . 

1.76 

1.38 

1.09 

1.35 

1.70 

1.35 

1.70 

Installment  loans  . 

1.19 

1.02 

0.97 

1.06 

1.04 

1.06 

1.04 

All  other  loans  and  leases . 

1.98 

0.97 

0.47 

0.32 

0.25 

0.32 

0.25 

Percent  of  Loans  Charged-Off,  Net 

Total  loans  and  leases . 

1.33 

0.82 

0.46 

0.45 

0.63 

0.61 

0.70 

Loans  secured  by  real  estate  (RE)  . 

1.29 

0.69 

0.29 

0.13 

0.09 

0.15 

0.06 

1-4  family  residential  mortgages . 

0.27 

0.19 

0.14 

0.10 

0.08 

0.12 

0.09 

Home  equity  loans . 

0.18 

0.29 

0.25 

0.23 

0.24 

0.27 

0.22 

Multifamily  residential  mortgages  . 

2.14 

1.03 

0.39 

0.20 

0.09 

0.29 

0.18 

Commercia  RE  loans  . 

1.93 

0.91 

0.47 

0.18 

0.02 

0.13 

-0.05 

Construction  RE  loans  . 

4.05 

3.21 

0.82 

-0.01 

0.16 

0.21 

-0.06 

Commercial  and  industrial  loans*  . 

1.20 

0.55 

0.16 

0.10 

0.22 

0.29 

0.25 

Loans  to  individuals  . 

2.18 

1.70 

1.49 

1.80 

2.45 

2.21 

2.72 

Credit  cards . 

4.45 

3.58 

3.06 

3.40 

4.27 

4.05 

4.60 

Installment  loans  . 

0.98 

0.70 

0.59 

0.76 

1.04 

1.00 

1.20 

All  other  loans  and  leases . 

0.37 

0.47 

-0.08 

-0.07 

0.09 

0.06 

0.15 

Loans  Outstanding  ($) 

Total  loans  and  leases . 

$1,193,804 

$1,269,271 

$1,382,855 

$1,522,481 

$1,641,201 

$1,522,481 

$1,641,201 

Loans  secured  by  real  estate  (RE)  . 

497,752 

526,941 

562,005 

610.405 

646,554 

610,405 

646,554 

1-4  family  residential  mortgages . 

223,078 

256,739 

282,000 

317,521 

329,024 

317,521 

329,024 

Home  equity  loans . 

44,742 

44,390 

46,044 

48,836 

55,016 

48,836 

55.019 

Multifamily  residential  mortgages  .  .  . 

14,917 

16,231 

17,081 

18,161 

20,480 

18,161 

20,480 

Commercia  RE  loans  . 

142,347 

144,827 

151,514 

157,638 

170,341 

157,638 

170,341 

Construction  RE  loans  . 

47,065 

37,063 

33,571 

34,736 

38,851 

34,736 

38,851 

Farmlands  loans . 

7,369 

7,601 

8,310 

8,734 

9,046 

8,734 

9,046 

RE  loans  from  foreign  offices 

18,234 

20,091 

23,484 

24,779 

23,794 

24,779 

23,794 

Commercial  and  industrial  loans . 

332,191 

343,916 

370,094 

405,626 

425,291 

405,626 

425,291 

Loans  to  individuals  . 

228,386 

249,611 

291,799 

319,817 

355,789 

319,817 

355,789 

Credit  cards 

79,511 

89,506 

111,109 

131,018 

160,800 

131,018 

160,800 

Installment  loans 

148,875 

160,105 

180,690 

188,799 

194,989 

188,799 

194.989 

All  other  loans  and  leases 

139,649 

152,217 

162,135 

189,490 

216,081 

189,490 

216,081 

Less  Unearned  income 

4,174 

3,415 

3,178 

2,857 

2,515 

2,857 

2,515 

'includes  Ai  other  loans'  for  institutions  under  $1  billion  in  asset  size 
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Key  Indicators,  FDIC-lnsured  National  Banks  by  Asset  Size 
Annual  1992  -  1996,  fourth  quarter  1995,  and  fourth  quarter  1996* 

(Dollar  figures  in  millions) 


Less  than  $100M 
1995Q4  1996Q4 

$100M  to  $1B 

1995Q4  1996Q4 

$1B  to  $10B 

1995Q4  1996Q4 

Greater  than  $10B 
1995Q4  1996Q4 

Number  of  institutions  reporting  .  .  . 

1,581 

1,458 

1,051 

1,060 

180 

161 

46 

47 

Total  employees  (FTEs) . 

42,514 

38,426 

120,859 

119,076 

217,402 

180,066 

459,924 

513,158 

Selected  Income  Data  ($) 

Net  Income . 

$208 

$191 

$814 

$895 

$1,832 

$1,925 

$3,881 

$5,029 

Net  Interest  income . 

842 

777 

2,921 

2,939 

6,371 

5,825 

12,286 

14,813 

Provision  for  loan  loses . 

38 

45 

262 

280 

1,241 

1,041 

484 

1,317 

Noninterest  income . 

397 

286 

1,061 

1,278 

3,371 

3,114 

8,641 

10,725 

Noninterest  expense . 

908 

739 

2,536 

2,623 

5,674 

4,908 

14,145 

16,410 

Net  operating  income  . 

205 

191 

802 

894 

1,837 

1,907 

3,941 

4,927 

Cash  dividends  declared  . 

238 

188 

796 

715 

2,273 

2,141 

4,218 

5,168 

Net  charge-offs  to  loan  and  lease  reserve 

32 

44 

213 

267 

1,013 

1,013 

1,026 

1,518 

Selected  Condition  Data  ($) 

Total  assets . 

78,353 

72,051 

272,088 

271,645 

590,932 

545,412 

1,459,644 

1,638,997 

Total  loan  and  leases . 

42,589 

40,196 

163,771 

165,189 

388,353 

363,468 

927,768 

1,072,347 

Reserve  for  leases  . 

608 

546 

2,569 

2,524 

8,394 

7,754 

19,571 

21,144 

Securities  . 

24,630 

21,625 

73,528 

72,369 

108,100 

97,619 

184,487 

189,177 

Other  real  estate  owned  . 

151 

116 

359 

291 

542 

406 

2,345 

1,950 

Noncurrent  loans . 

437 

457 

1,570 

1,567 

3,698 

4,211 

1 1 ,855 

11,329 

Total  deposits  . 

68,053 

62,445 

226,755 

223,573 

407,880 

379,062 

993,129 

1,136,034 

Domestic  deposits  . 

68,053 

62,445 

226,374 

223,112 

399,030 

371,167 

712,855 

868,948 

Equity  capital  . 

7,975 

7,465 

25,132 

25,385 

49,171 

46,687 

107,436 

127,638 

Off-balance-sheet  derivatives  . 

49 

662 

8,538 

5,639 

158,356 

63,611 

7,932,437 

7,543,980 

Performance  Ratios  (annualized  %) 

Return  on  equity  . 

10.45 

10.32 

13.09 

14.28 

15.06 

16.46 

14.52 

15.79 

Return  on  assets . 

1.07 

1.07 

1.21 

1.34 

1.27 

1.34 

1.07 

1.24 

Net  interest  income  to  assets  . 

4.47 

4.46 

4.49 

4.51 

4.58 

4.44 

3.48 

3.75 

Loss  provisions  to  assets  . 

0.20 

0.26 

0.39 

0.42 

0.86 

0.77 

0.13 

0.33 

Net  operating  income  to  assets . 

1.06 

1.08 

1.20 

1.34 

1.28 

1.41 

1.09 

1.22 

Noninterest  income  to  assets  . 

2.05 

1.61 

1.58 

1.91 

2.34 

2.31 

2.39 

2.65 

Noninterest  expense  to  assets . 

4.69 

4.15 

3.78 

3.92 

3.94 

3.64 

3.91 

4  05 

Loss  provision  to  loans  and  leases  . 

0.36 

0.46 

0.65 

0.69 

1.30 

1.15 

0.21 

0.50 

Net  charge-offs  to  loans  and  leases  .... 

0.30 

0.45 

0.52 

0.65 

1.06 

1.12 

0.45 

0.57 

Loss  provision  to  net  charge-offs . 

118.83 

102.56 

123.24 

104.81 

122.60 

102.78 

47.17 

86.75 

Performance  Ratios  (%) 

Percent  of  institutions  unprofitable . 

7.84 

10.15 

4.66 

4.53 

5.00 

4.97 

10.87 

0.00 

Percent  of  institutions  with  earning  gains 

59.58 

54.32 

67.46 

61.32 

66.67 

70.81 

65.22 

72.34 

Nonint.  income  to  net  operating  revenue  . 

32.04 

26.89 

26.64 

30.30 

34.60 

34.83 

41.29 

42.00 

Nonint.  expense  to  net  operating  revenue 

73.34 

69.47 

63.69 

62.22 

58.25 

54.91 

67.59 

64.26 

Condition  Ratio(%) 

Nonperforming  of  intitutions  unprofitable  . 

0.80 

0.79 

0.71 

0.69 

0.73 

0.85 

0.98 

0.83 

Noncurrent  Ians  to  loans . 

1.11 

1.14 

0.96 

0.95 

0.95 

1.16 

1.28 

1.06 

Loss  reserve  to  noncurrent  loans . 

128.58 

119.67 

163.65 

160.99 

227.01 

184.13 

165.09 

186.64 

Loss  reserve  to  loans  . 

1.43 

1.36 

1.57 

1.53 

2.16 

2.13 

2.11 

1.97 

Equity  capital  to  assets . 

10.18 

10.36 

9.24 

9.34 

8.32 

8.56 

7.36 

7.79 

Leverage  ratio . 

10.07 

10.35 

8.94 

9.06 

7.74 

7.81 

6.69 

6.87 

Risk-based  capital  ratio . 

18.06 

18.09 

15.03 

15.06 

12.09 

12.15 

11.42 

11.31 

Net  loans  and  leases  to  assets  . 

53.58 

55.03 

59.25 

59.88 

64.30 

65.22 

62.22 

64.14 

Securities  to  assets . 

31.43 

30.01 

27.02 

26.64 

18.29 

17.90 

12.64 

11.54 

Appreciation  in  securities  (%  of  par)  .... 

0.72 

0.13 

0.95 

0.26 

1.09 

0.40 

0.72 

0.69 

Residential  mortgage  assets  to  assets  .  . 

22.32 

22.39 

25.52 

25.34 

22  89 

22.18 

17  89 

17  99 

Total  deposits  to  assets . 

86.85 

86.67 

83.34 

82.30 

69.02 

69.50 

68  04 

6931 

Core  deposits  to  assets . 

77.69 

76.66 

74.44 

72.53 

61.13 

60.92 

44.85 

47.76 

Volatile  liabilities  to  assets . 

10.66 

11.50 

14.31 

15.89 

24.55 

25.96 

36.65 

34  22 

'Fourth  quarter  1996  data  are  preliminary 
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Loan  Performance,  FDIC-lnsured  National  Banks  by  Asset  Size 
Annual  1992  -  1996,  fourth  quarter  1995,  and  fourth  quarter  1996* 

(Dollar  figures  in  millions) 


Less  than  $  1 OOM 

$100  to  $1B 

$1B  to  $10B 

Greater  than  $10 

1995Q4 

1996Q4 

1995Q4 

1996Q4 

1995Q4 

1996Q4 

1995Q4 

1996Q4 

Percent  of  Loans  Past  Due  30-89  Days 

Total  loans  and  leases . 

1.57 

1.68 

1.37 

1.46 

1.42 

1.68 

1.17 

1.29 

Loans  secured  by  real  estate  (RE)  .... 

1.36 

1.44 

1.18 

1.17 

1.22 

1.43 

1.51 

1.59 

1-4  family  residential  mortgages  .  .  . 

1.61 

1.80 

1.48 

1.49 

1.35 

1.76 

1.46 

1.72 

Home  equity  loans . 

1.76 

1.19 

0.85 

0.85 

0.95 

1.03 

1.33 

1.07 

Multifamily  residential  mortgages  .  .  . 

1.17 

0.66 

0.97 

0.65 

0.54 

0.70 

1.55 

1.75 

Commercia  RE  loans . 

1.08 

1.07 

0.88 

0.80 

1.09 

1.03 

1.52 

1.52 

Construction  RE  loans  . 

1.03 

1.18 

0.91 

1.12 

1.55 

1.76 

1.56 

1.77 

Commercial  and  industrial  loans**  .  . 

2.61 

2.81 

1.46 

1.70 

0.85 

1.27 

0.63 

0.68 

Loans  to  individuals  . 

2.25 

2.46 

2.02 

2.37 

2.13 

2.43 

2.23 

2.50 

Credit  cards . 

2.85 

3.16 

2.34 

2.97 

2.35 

2.56 

2.36 

2.82 

Installment  loans  . 

2.19 

2.42 

1.90 

2.16 

1.84 

2.25 

2.17 

2.27 

All  other  loans  and  leases . 

NA 

NA 

NA 

NA 

0.62 

0.85 

0.37 

0.36 

Percent  of  Loans  Noncurrent 

Total  loans  and  leases . 

1.11 

1.14 

0.96 

0.95 

0.95 

1.16 

1.28 

1.06 

Loans  secured  by  real  estate  (RE)  .... 

1.01 

0.99 

0.96 

0.87 

1.02 

1.39 

1.83 

1.44 

1-4  family  residential  mortgages . 

0.75 

0.83 

0.74 

0.75 

0.72 

1.83 

1.03 

111 

Home  equity  loans . 

0.86 

0.59 

0.40 

0.46 

0.45 

0.44 

0.57 

0.48 

Multifamily  residential  mortgages  .... 

1.28 

0.54 

1.38 

1.12 

0.99 

0.63 

3.25 

1.98 

Commercia  RE  loans  . 

1.25 

1.21 

1.30 

1.09 

1.53 

1.18 

2.98 

2.22 

Construction  RE  loans  . 

1.17 

1.07 

1.13 

0.76 

1.67 

0.91 

5.05 

1.72 

Commercial  and  industrial  loans**  .... 

2.66 

2.69 

1.50 

1.51 

0.90 

0.79 

1.02 

0.79 

Loans  to  individuals  . 

0.62 

0.74 

0.69 

0.85 

0.98 

1.26 

1.50 

1.49 

Credit  cards . 

1.21 

1.34 

1.35 

1.18 

1.38 

1.71 

1.29 

1.69 

Installment  loans  . 

0.57 

0.71 

0.47 

0.52 

0.45 

0.66 

1.60 

1.34 

All  other  loans  and  leases . 

NA 

NA 

NA 

NA 

0.56 

0.44 

0.29 

0.22 

Percent  of  Loans  Charged-Off,  Net 

Total  loans  and  leases . 

0.30 

0.45 

0.52 

0.65 

1.06 

1.12 

0.45 

0.57 

Loans  secured  by  real  estate  (RE)  .... 

0.04 

0.08 

0.12 

0.08 

0.11 

0.03 

0.19 

0.07 

1-4  family  residential  mortgages  .... 

0.03 

0.07 

0.08 

0.07 

0.06 

0.07 

0.17 

0  11 

Home  equity  loans . 

0.13 

0.32 

0.20 

0.09 

0.09 

0.21 

0.36 

0.24 

Multifamily  residential  mortgages  .... 

0.27 

0.05 

0.13 

0.30 

0.18 

-0.07 

0.42 

0.27 

Commercia  RE  loans 

0.04 

0.09 

0.16 

0.09 

0.17 

0.02 

0.10 

-0.14 

Construction  RE  loans  . 

0.07 

0.17 

0.15 

0.07 

0.18 

-0.26 

0.27 

-0.01 

Commercial  and  industrial  loans** 

0.99 

1.29 

0.07 

0.82 

0.25 

0.36 

0.25 

0.15 

Loans  to  individuals . 

0.70 

1.14 

1.54 

2.25 

2.84 

3.14 

1.89 

2.60 

Credit  cards . 

1.60 

4.32 

3.99 

5.94 

4.46 

4.82 

3.43 

4.29 

Installment  loans  . 

0.62 

0.93 

0.74 

0.96 

0.81 

0.96 

1.20 

1.37 

All  other  loans  and  leases  .  . 

NA 

NA 

NA 

NA 

0.22 

0.22 

0.03 

0.14 

Loans  Outstanding  ($) 

Total  loans  and  leases . 

$42,589 

$40,196 

$163,771 

$65,189 

$388,353 

$363,468 

$927,768 

$1,072,347 

Loans  secured  by  real  estate  (RE)  ... 

23,650 

22,533 

92,396 

94,858 

151,959 

144,858 

342,400 

484,306 

1-4  family  residential  mortgages  . 

12,030 

11,359 

46,041 

46,868 

76,850 

69,894 

182,600 

200,903 

Home  equity  loans  .  .  . 

530 

533 

5,014 

5,079 

12,679 

12,031 

30,613 

37,377 

Multifamily  residential  mortgages  ... 

592 

503 

3,169 

3,044 

5,195 

5,290 

9,205 

1 1,642 

Commercia  RE  loans 

6,529 

6,242 

28,958 

30,150 

45,076 

45,058 

77,076 

88,891 

Construction  RE  loans 

1,553 

1,570 

6,226 

6,507 

10,296 

10.711 

16,660 

20,062 

Farmlands  loans 

2,416 

2,325 

2,986 

3,203 

1,758 

1,751 

1.574 

1.768 

RE  loans  from  foreign  offices 

0 

0 

2 

6 

104 

123 

24,672 

23,664 

Commercial  and  industrial  loans 

7,173 

6,826 

27,820 

28,354 

78,739 

76,127 

291,895 

313,985 

Loans  to  individuals 

6,942 

6,371 

34,984 

33,405 

132,139 

117,429 

145,751 

198.585 

Credit  cards 

591 

359 

8,887 

8,459 

74,928 

67,290 

46.612 

84.692 

Installment  loans 

6,351 

6,011 

26,097 

24,946 

57,212 

50,139 

99.139 

113,892 

All  other  loans  and  leases . 

5,066 

4,679 

9,116 

9,038 

25,835 

25,299 

149,473 

177.065 

Less  Unearned  income 

242 

211 

545 

467 

320 

244 

1,750 

1,593 

'Fourth  n uarfer  rlata  are  preliminary 

'inciijOes  Ai  other  loans'  for  institutions  under  $1  billion  in  asset  size 


12  Quarterly  Journal,  Vol.  16,  Mo.  I ,  March  1997 


Key  Indicators,  FDIC-lnsured  National  Banks  by  Region 
Fourth  quarter  1996* 

(Dollar  figures  in  millions) 


Northeast 

Southeast 

Central 

Midwest 

Southwest 

West 

All 

Institutions 

Number  of  institutions  reporting  . 

309 

368 

575 

495 

680 

299 

2,726 

Total  employees  (FTEs)  . 

242,890 

158,831 

122,333 

62,894 

98,852 

164,926 

850,726 

Selected  Income  Data  ($) 

Net  income  . 

$2,565 

$1,561 

$1,214 

$659 

$701 

$1,340 

$8,041 

Net  interest  income  . 

7,217 

4,487 

3,557 

1,758 

2,169 

5,167 

24,354 

Provision  for  loan  losses . 

886 

346 

441 

294 

134 

583 

2,684 

Noninterest  income  . 

5590 

2,268 

1,687 

1,409 

1,219 

3,230 

15,403 

Noninterest  expense  . 

7,879 

4,090 

2,999 

1,866 

2,195 

5,652 

24,680 

Net  operating  income . 

2,513 

1,521 

1,204 

653 

696 

1,333 

7,920 

Cash  dividends  declared . 

2,225 

1,311 

1,524 

627 

1,004 

1,520 

8,212 

Net  charge-offs  to  loan  and  lease  reserve  .  . 

1,075 

364 

390 

279 

134 

601 

2,843 

Selected  Condition  Data  ($) 

Total  assets  . 

764,444 

500,476 

371,317 

174,943 

230,209 

486,716 

252,8104 

Total  loans  and  leases  . 

491,466 

336,403 

244,175 

109,657 

124,500 

335,000 

164,1201 

Reserve  for  losses  . 

11,251 

5,202 

4,342 

1,968 

1,947 

7,258 

31,968 

Securities . 

109,737 

73,576 

60,743 

32,217 

56,036 

48,481 

380,790 

Other  real  estate  owned . 

1,179 

497 

175 

90 

154 

667 

2,762 

Noncurrent  loans  . 

7,019 

3,191 

2,035 

1,001 

1,136 

3,181 

17,564 

Total  deposits . 

533,795 

351,217 

265,721 

124,001 

185,058 

341,322 

1,801,114 

Domestic  deposits . 

356,393 

332,782 

243,855 

120,675 

182,211 

289,755 

1,525,672 

Equity  capital . 

60,373 

38,952 

29,879 

14,008 

19,400 

44,561 

207,175 

Off-balance-sheet  derivatives . 

2,936,302 

1,517,986 

1,148,103 

66,213 

54,103 

1,765,882 

7,488,588 

Performance  Ratios  (annualized  %) 

Return  on  equity . 

17.02 

16.23 

16.17 

18.94 

14.42 

12.04 

15.56 

Return  on  assets  . 

1.35 

1.27 

1.32 

1.53 

1.23 

1.12 

1.29 

Net  interest  income  to  assets . 

3.89 

3.71 

3.91 

4.14 

3.84 

4.59 

4.00 

Loss  provision  to  assets . 

0.47 

0.28 

0.48 

0.68 

0.24 

0.49 

0.43 

Net  operating  income  to  assets  . 

1.33 

1.24 

1.31 

1.51 

1.22 

1.11 

1.27 

Noninterest  income  to  assets . 

2.95 

1.84 

1.84 

3.26 

2.14 

2.69 

2.47 

Noninterest  expense  to  assets . 

4.16 

3.32 

3.27 

4.32 

3.84 

4.72 

3.95 

Loss  provision  to  loans  and  leases . 

0.73 

0.42 

0.73 

1.08 

0.43 

0.70 

0.66 

Net  charge-offs  to  loans  and  leases . 

0.88 

0.44 

0.64 

1.03 

0.42 

0.73 

0.70 

Loss  provision  to  net  charge-offs  . 

82.43 

95.22 

113.10 

105.16 

100.46 

96.87 

94  41 

Performance  Ratios  (%) 

Percent  of  institutions  unprofitable  . 

6.15 

8.70 

4.35 

8.48 

7.94 

10.70 

7.48 

Percent  of  institutions  with  earnings  gains  .  . 

58.58 

60.33 

61.74 

53.13 

58.24 

57.86 

58.33 

Nonint.  income  to  net  operating  revenue  .  .  . 

43.65 

33.57 

32.17 

44.49 

35.98 

38.47 

38.74 

Nonint.  expense  to  net  operating  revenue  .  . 

61.52 

60.55 

57.18 

58.93 

64.77 

67.31 

62.0 

Condition  Ratios  (%) 

Nonperforming  assets  to  assets . 

1.11 

0.74 

0.60 

0.62 

0.56 

0.79 

0.81 

Noncurrent  loans  to  loans  . 

1.43 

0.95 

0.83 

0.91 

0.91 

0.95 

1.07 

Loss  reserve  to  noncurrent  loans  . 

160.28 

163.03 

213.32 

196.50 

171.42 

228.19 

182.01 

Loss  reserve  to  loans . 

2.29 

1.55 

1.78 

1.79 

1.56 

2.17 

1.95 

Equity  capital  to  assets  . 

7.90 

7.78 

8.05 

8.01 

8.43 

9.16 

8.19 

Leverage  ratio  . 

7.33 

7.18 

7.68 

7.75 

7.73 

7.30 

7.41 

Risk-based  capital  ratio  . 

12.21 

11.71 

11.91 

12.30 

12.84 

11.43 

11.97 

Net  loans  and  leases  to  assets . 

62.82 

66.18 

64.59 

61.56 

53.24 

67.34 

63  65 

Securities  to  assets  . 

14.36 

14.70 

16.36 

18.42 

24.34 

9.96 

15.06 

Appreciation  in  securities  (%  of  par)  . 

1.05 

0.51 

0.42 

0.37 

0.23 

-0.25 

0.50 

Residential  mortgage  assets  to  assets . 

15.44 

27.48 

19.16 

18  87 

22.27 

18  44 

19.81 

Total  deposits  to  assets  . 

69.83 

70.18 

71.56 

70  88 

80.39 

70  13 

71.24 

Core  deposits  to  assets  . 

41.43 

58.51 

59.03 

64.00 

70.55 

54.28 

54  08 

Volatile  liabilities  to  assets  . 

40.82 

26.46 

26.56 

20  78 

17.79 

27.43 

29  82 

'Fourth  quarter  1996  data  are  preliminary. 
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Loan  Performance,  FDIC-lnsured  National  Banks  by  Region 

Fourth  quarter  1996 

(Dollar  figures  in  millions) 


Northeast 

Southeast 

Central 

Midwest 

Southwest 

West 

All 

Institutions 

Percent  of  Loans  Past  Due  30-89  Days 

Total  loans  and  leases . 

1.46 

1.20 

1.53 

1.51 

1.65 

1.32 

1.40 

Loans  secured  by  real  estate  (RE) . 

1.78 

1.30 

1.44 

1.07 

1.80 

1.42 

1.49 

1-4  family  residential  mortgages . 

1.86 

1.64 

1.74 

1.12 

2.00 

1.64 

1.70 

Home  equity  loans  . 

1.29 

0  86 

0.85 

0.60 

4.03 

1.01 

1.04 

Multifamily  residential  mortgages  . 

1.47 

0.64 

1.62 

0.67 

0.72 

1.98 

1.28 

Commercial  RE  loans . 

1.99 

0.79 

1.09 

0.93 

1.44 

1.16 

1.25 

Construction  RE  loans  . 

1.83 

0.98 

2.31 

1.64 

2.04 

1.67 

1.63 

Commercial  and  industrial  loans’* . 

0.67 

0.71 

1.07 

1.50 

1.30 

0.86 

0.89 

Loans  to  individuals  . 

2.77 

2.04 

2.57 

2.35 

2.24 

2.36 

2.47 

Credit  cards  . 

2.78 

2.51 

3.03 

2.68 

2.67 

2.63 

2.72 

Installment  loans . 

2.77 

1.82 

2.40 

1.93 

2.19 

1.95 

2.26 

All  other  loans  and  leases . 

0.30 

0.28 

0.66 

0.69 

0.88 

0.41 

0.41 

Percent  of  Loans  Noncurrent 

Total  loans  and  leases . 

1.43 

0.95 

0.83 

0.91 

0.91 

0.95 

1.07 

Loans  secured  by  real  estate  (RE) . 

2.00 

1.28 

0.88 

0.78 

1.07 

1.18 

1.33 

1-4  family  residential  mortgages . 

1.52 

1.48 

0.81 

0.58 

1.09 

0.88 

1.20 

Home  equity  loans  . 

0.68 

0.36 

0.37 

0.15 

1.22 

0.44 

0.47 

Multifamily  residential  mortgages  . 

1.63 

0.97 

0.66 

0.80 

0.65 

3.29 

1.47 

Commercial  RE  loans . 

3.22 

1.10 

1.13 

1.12 

1.12 

1.80 

1.71 

Construction  RE  loans  . 

2.56 

1.07 

1.18 

1.09 

0.58 

1.48 

1.31 

Commercial  and  industrial  loans” . 

0.91 

0.65 

0.82 

0.93 

1.02 

0.91 

0.87 

Loans  to  individuals  . 

2.10 

0.81 

1.02 

1.20 

0.60 

1.12 

1.34 

Credit  cards . 

1.76 

1.55 

1.82 

1.71 

1.54 

1.65 

1.70 

Installment  loans . 

2.54 

0.46 

0.71 

0.56 

0.49 

0.32 

1.04 

All  other  loans  and  leases . 

0.23 

0.14 

0.19 

0.53 

0.48 

0.25 

0.25 

Percent  of  Loans  Charged-Off,  Net 

Total  loans  and  leases . 

0.88 

0.44 

0.64 

1.03 

0.42 

0.73 

0.70 

Loans  secured  by  real  estate  (RE)  .  .  . 

0.15 

0.04 

0.04 

0.02 

-0.09 

0.06 

0.06 

1-4  family  residential  mortgages  .  .  . 

0.19 

0.04 

0.09 

0.06 

0.04 

0.09 

0.09 

Home  equity  loans  . 

0.23 

0.07 

0.22 

0.07 

0.09 

0.35 

0.22 

Multifamily  residential  mortgages  .  . 

0.28 

0.04 

0.12 

0.02 

-0.04 

0.46 

0.18 

Commercial  RE  loans . 

-0.08 

0.01 

0.06 

-0.04 

-0.06 

-0.19 

-0.05 

Construction  RE  loans  . 

0.69 

0.08 

-0.62 

0.02 

-0.91 

0.20 

-0.06 

Commercial  and  industrial  loans”  .... 

0.19 

0.25 

0.44 

0.36 

0.36 

0.12 

0.25 

Loans  to  individuals  . 

3.20 

2.07 

2.16 

3.14 

1.68 

3.08 

2.72 

Credit  cards . 

4.61 

4.27 

5.52 

5.22 

4.52 

4.14 

4.60 

Installment  loans . 

1.41 

1.04 

0.91 

0.79 

1.34 

1.57 

1.20 

All  other  loans  and  leases . 

0.18 

0.09 

0.06 

0.11 

0.16 

0.17 

0.15 

Loans  Outstanding  ($) 

Total  loans  and  leases 

$491,466 

$336,403 

$244,175 

$109,657 

$124,500 

$335,000 

$1,641,201 

Loans  secured  by  real  estate  (RE) . 

158,263 

173,218 

99,159 

39,225 

47,922 

128,767 

646,554 

1-4  family  residential  mortgages  .  .  . 

75,806 

101,503 

44,407 

19,666 

23,408 

64,232 

329,024 

Home  equity  loans  . 

13,787 

11,979 

10,999 

2,249 

794 

15,211 

55,019 

Multifamily  residential  mortgages  ... 

5,226 

4,604 

3,762 

1,554 

1,599 

3,736 

20,480 

Commercial  RE  loans . 

36,672 

41,861 

31,756 

10,692 

15,675 

33,685 

170,341 

Construction  RE  loans  . 

5,185 

1 1 ,699 

6,144 

2,820 

4,966 

8,036 

38.851 

Farmland  loans  . 

624 

1,443 

2,070 

2,243 

1,479 

1,186 

9,046 

RE  loans  from  foreign  offices 

20,963 

129 

20 

0 

0 

2,681 

23,794 

Commercial  and  industrial  loans . 

140,605 

72,158 

65,304 

26,587 

40,764 

79,872 

425,291 

Loans  to  individuals  . 

113,835 

56,908 

56,681 

32,037 

25,148 

71,180 

355,789 

Credit  cards  . 

63,760 

18,206 

15,843 

17,828 

2,699 

42,464 

160.800 

Installment  loans  . 

50,075 

38,702 

40,838 

14,209 

22,448 

28,717 

194,989 

All  other  loans  and  leases . 

80,209 

34,364 

23,274 

1 1 ,840 

10,975 

55,420 

216,081 

Less  Unearned  income  . 

1,446 

245 

243 

33 

308 

240 

2,515 

our'i'i  n  \'W,  data  are  preliminary 
"  rr-  urles  'An  ott  er  loans  '  for  institutions  under  $1  billion  in  asset  size 
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Glossary 


Data  Sources 

Data  are  from  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  Call  Reports  submitted 
by  all  FDIC-insured  national-chartered  and  state-char¬ 
tered  commercial  banks  and  trust  companies  in  the 
U.S.  and  its  territories.  Uninsured  banks,  savings 
banks,  savings  associations,  and  U.S.  branches  and 
agencies  of  foreign  banks  are  excluded  from  these 
tables.  All  data  are  collected  and  presented  based  on 
the  location  of  each  reporting  institution’s  main  office. 
Reported  data  may  include  assets  and  liabilities  locat¬ 
ed  outside  of  the  reporting  institution’s  home  state. 

The  data  are  stored  on  and  retrieved  from  the  OCC’s 
Integrated  Banking  Information  System  (IBIS),  which  is 
sourced  from  the  FDIC’s  Research  Information  System 
(RIS)  data  base. 

Computation  Methodology 

For  performance  ratios  constructed  by  dividing  an 
income  statement  (flow)  item  by  a  balance  sheet 
(stock)  item,  the  income  item  for  the  period  was  annu¬ 
alized  (multiplied  by  the  number  of  periods  in  a  year) 
and  divided  by  the  average  balance  sheet  item  for  the 
period  (beginning-of-period  amount  plus  end-of-peri- 
od  amount  plus  any  interim  periods,  divided  by  the 
total  number  of  periods).  For  “pooling-of-interest” 
mergers,  prior  period(s)  balance  sheet  items  of 
“acquired”  institution(s)  are  included  in  balance  sheet 
averages  because  the  year-to-date  income  reported 
by  the  "acquirer”  includes  the  year-to-date  results  of 
“acquired”  institutions.  No  adjustments  are  made  for 
“purchase  accounting”  mergers  because  the  year-to- 
date  income  reported  by  the  “acquirer”  does  not 
include  the  prior-to-merger  results  of  “acquired”  insti¬ 
tutions. 

Definit'  jns  (in  alphabetical  order) 

Core  teposits  —  the  sum  of  transaction  deposits  plus 
savings  deposits  plus  small  time  deposits  (under 
$100,000). 

Commercial  real  estate  loans  —  loans  secured  by  non¬ 
farm  nonresidential  properties. 

Construction  real  estate  loans  —  includes  loans  for  all 
property  types  under  construction,  as  well  as  loans  for 
land  acquisition  and  development. 

Leverage  ratio  —  tier  1  capital  divided  by  adjusted  tan¬ 
gible  total  assets. 


Loans  to  individuals  —  includes  outstanding  credit 
card  balances  and  other  secured  and  unsecured 
installment  loans. 

Net  loans  and  leases  to  assets  —  total  loans  and  leas¬ 
es  net  of  the  reserve  for  losses. 

Net  charge-offs  to  loan  and  lease  reserve  —  total  loans 
and  leases  charged  off  (removed  from  balance  sheet 
because  of  uncollectibility),  less  amounts  recovered  on 
loans  and  leases  previously  charged  off. 

Net  operating  income  —  income  excluding  discre¬ 
tionary  transactions  such  as  gains  (or  losses)  on  the 
sale  of  investment  securities  and  extraordinary  items. 
Income  taxes  subtracted  from  operating  income  have 
been  adjusted  to  exclude  the  portion  applicable  to 
securities  gains  (or  losses). 

Net  operating  revenue  —  the  sum  of  net  interest 
income  plus  noninterest  income. 

Noncurrent  loans  and  leases  —  the  sum  of  loans  and 
leases  90  days  or  more  past  due  plus  loans  and  leas¬ 
es  in  nonaccrual  status. 

Nonperforming  assets  —  the  sum  of  noncurrent  loans 
and  leases  plus  noncurrent  debt  securities  and  other 
assets  plus  other  real  estate  owned. 

Number  of  institutions  reporting  —  the  number  of  insti¬ 
tutions  that  actually  filed  a  financial  report. 

Off-balance-sheet  derivatives  —  the  notional  value  of 
futures  and  forwards,  swaps,  and  options  contracts; 
beginning  3/31/95,  new  reporting  detail  permits  the 
exclusion  of  spot  foreign  exchange  contracts.  For 
3/31/84  through  12/31/85,  only  foreign  exchange 
futures  and  forwards  contracts  were  reported;  begin¬ 
ning  3/31/86,  interest  rate  swaps  contracts  were  report¬ 
ed;  beginning  3/31/90,  banks  began  to  report  interest 
rate  and  other  futures  and  forwards  contracts,  foreign 
exchange  and  other  swaps  contracts,  and  all  types  of 
option  contracts. 

Other  real  estate  owned  —  primarily  foreclosed  prop¬ 
erty.  Direct  and  indirect  investments  in  real  estate  ven¬ 
tures  are  excluded.  The  amount  is  reflected  net  of  val¬ 
uation  allowances. 

Percent  of  institutions  unprofitable  —  the  percent  of 
institutions  with  negative  net  income  for  the  respective 
period. 
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Percent  of  institutions  with  earnings  gains  —  the  per¬ 
cent  of  institutions  that  increased  their  net  income  (or 
decreased  their  losses)  compared  to  the  same  period 
a  year  earlier. 

Risk-based  capital  ratio  —  total  capital  divided  by  risk 
weighted  assets. 

Risk-weighted  assets  —  assets  adjusted  for  risk- 
based  capital  definitions  which  include  on-balance- 
sheet  as  well  as  off-balance-sheet  items  multiplied  by 
risk  weights  that  range  from  zero  to  100  percent. 

Reserve  for  losses  —  the  sum  of  the  allowance  for 
loan  and  lease  losses  plus  the  allocated  transfer  risk 
reserve. 

Residential  mortgage  assets  —  the  sum  of  1-4  family 
residential  mortgages  plus  mortgage-backed  securities. 

Return  on  assets  —  net  income  (including  gains  or 
losses  on  securities  and  extraordinary  items)  as  a 
percentage  of  average  total  assets. 

Return  on  equity  —  net  income  (including  gains  or 
losses  on  securities  and  extraordinary  items)  as  a 
percentage  of  average  total  equity  capital. 

Securities  —  excludes  securities  held  in  trading 
accounts.  Effective  3/31/94  with  the  full  implementa¬ 
tion  of  FASB  115,  securities  classified  by  banks  as 
"held-to-maturity"  are  reported  at  their  amortized 


cost,  and  securities  classified  as  "available-for-sale” 
are  reported  at  their  current  fair  (market)  values. 

Securities  gains  (losses)  —  net  pre-tax  realized  gains 
(losses)  on  held-to-maturity  and  available-for-sale 
securities. 

Total  capital  —  the  sum  of  Tier  1  and  Tier  2  capital. 
Tier  1  capital  consists  of  common  equity  capital  plus 
noncumulative  perpetual  preferred  stock  plus  minori¬ 
ty  interest  in  consolidated  subsidiaries  less  goodwill 
and  other  ineligible  intangible  assets.  Tier  2  capital 
consists  of  subordinated  debt  plus  intermediate-term 
preferred  stock  plus  cumulative  long-term  preferred 
stock  plus  a  portion  of  a  bank’s  allowance  for  loan 
and  lease  losses.  The  amount  of  eligible  intangibles 
(including  mortgage  servicing  rights)  included  in  tier 
1  capital  and  the  amount  of  the  allowance  included  in 
tier  2  capital  are  limited  in  accordance  with  supervi¬ 
sory  capital  regulations. 

Volatile  liabilities  —  the  sum  of  large-denomination 
time  deposits  plus  foreign-office  deposits  plus  feder¬ 
al  funds  purchased  plus  securities  sold  under  agree¬ 
ments  to  repurchase  plus  other  borrowings. 
Beginning  3/31/94,  new  reporting  detail  permits  the 
exclusion  of  other  borrowed  money  with  original 
maturity  of  more  than  one  year;  previously,  all  other 
borrowed  money  was  included.  Also  beginning 
3/31/94,  the  newly-reported  ‘trading  liabilities  less 
revaluation  losses  on  assets  held  in  trading  accounts' 
is  included. 
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Comptroller’s  Report  of  Operations  -  1996 


Comptroller 

The  Comptroller’s  Office  is  responsible  for  examining 
and  supervising  federally  chartered  national  banks 
and  federally  licensed  branches  and  agencies  of  for¬ 
eign  banks  through  a  nationwide  staff  of  bank  exam¬ 
iners  and  other  professional  and  support  personnel. 
As  of  December  31,  1996,  there  were  approximately 
2,700  national  banks,  representing  about  29  percent 
of  all  commercial  banks  in  the  United  States  and  55 
percent  of  the  total  assets  of  the  banking  system. 
During  the  year,  national  banks  generated  about  58 
percent  of  the  industry's  earnings. 

The  Comptroller  continued  in  1996  to  serve  as  a 
member  of  the  board  of  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  a  member  of  the 
Federal  Financial  Institutions  Examination  Council 
(FFIEC),  and  a  member  of  the  board  of  the 
Neighborhood  Reinvestment  Corporation  (NRC). 

Throughout  the  year,  advice  to  the  Comptroller  was 
provided  by  an  executive  committee  consisting,  as  of 
December  31,  1996,  of  the  Chief  Counsel,  the 
Ombudsman,  and  five  Senior  Deputy  Comptrollers 
representing  Bank  Supervision  Operations,  Bank 
Supervision  Policy,  Economic  and  Policy  Analysis, 
Public  Affairs,  and  Administration. 

The  Comptroller’s  personal  staff  continued  to  direct, 
coordinate,  and  manage  the  day-to-day  operations  of 
the  Office;  oversee  projects  of  special  interest  to  the 
Comptroller;  and  serve  as  liaison  with  OCC  staff  and 
the  staffs  of  other  regulatory  agencies. 

Senior  Deputy  Comptroller  for 
Bank  Supervision  Operations 

The  Senior  Deputy  Comptroller  for  Bank  Supervision 
Operations  was  responsible  for  overseeing  the  six 
district  offices,  and  the  OCC’s  departments  and  divi¬ 
sions  that  involve  Multinational  Banking,  Special 
Supervision,  Compliance  Management,  and  Training 
and  Performance  Development.  Specific  responsibil¬ 
ities  included  directing  programs  for  the  examination 
and  regulation  of  national  banks  to  promote  the  con¬ 
tinuing  existence  of  a  solvent  and  competitive  nation¬ 
al  banking  system.  The  Senior  Deputy  Comptroller 
for  Bank  Supervision  Operations  was  responsible 
during  1996  for  directing  the  examination,  supervi¬ 


sion,  and  analysis  of  more  than  2,700  national  banks 
and  70  federal  branches  and  agencies  of  foreign 
banks  in  the  United  States.  Supervision  of  national 
trust  companies,  and  the  international  activities  of  the 
multinational  and  regional  banks  was  also  the  respon¬ 
sibility  of  the  Senior  Deputy  Comptroller  for  Bank 
Supervision  Operations. 

Chief  Counsel 

In  1996,  the  Chief  Counsel  continued  the  function  of 
advising  the  Comptroller  on  legal  matters  arising  from 
the  administration  of  laws,  rulings,  and  regulations 
governing  national  banks.  The  Chief  Counsel  was 
responsible  for  directing  the  legal  functions  in  and  for 
the  OCC,  including  writing  and  interpreting  legisla¬ 
tion;  responding  to  requests  for  interpretations  of 
statutes,  regulations,  and  rulings;  defending  the 
Comptroller’s  actions  challenged  in  administrative 
and  judicial  proceedings;  supporting  the  bank  super¬ 
visory  efforts  of  the  office;  and  representing  the  OCC 
in  all  legal  matters.  These  duties  were  carried  out 
through  two  deputy  chief  counsels.  One  deputy  was 
responsible  for  overseeing  Bank  Activities  and 
Structure,  Enforcement  and  Compliance,  Litigation, 
Securities  and  Corporate  Practices,  and  the  six  dis¬ 
trict  counsels;  the  other  was  responsible  for 
Administrative  and  Internal  Law,  Community  and 
Consumer  Law,  the  Counselor  for  International 
Activities,  and  Legislative  and  Regulatory  Activities. 

The  Chief  Counsel  in  1996  also  advised  the 
Comptroller  on  policy  matters  involving  corporate 
activities  and  assumed  responsibility  for  overseeing 
the  OCC’s  corporate  activities  area.  The  Comptroller 
delegated  authority  for  deciding  all  corporate  appli¬ 
cations,  including  charters,  mergers  and  acquisi¬ 
tions,  conversions,  and  operating  subsidiaries  of 
national  banks,  to  the  Chief  Counsel.  These  respon¬ 
sibilities  were  carried  out  through  the  Deputy 
Comptroller  for  Bank  Organization  and  Structure,  the 
Licensing  Policy  and  Systems  Division,  The 
Corporate  Activity  Division,  the  Director  for  Licensing 
Operations,  and  the  licensing  units  in  each  of  the 
OCC’s  six  district  offices  and  in  Multinational. 

Senior  Deputy  Comptroller  for 
Bank  Supervision  Policy 

In  1996,  the  Senior  Deputy  Comptroller  for  Bank 
Supervision  Policy  continued  to  formulate  and  imple- 
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ment  safety  and  soundness  policies  and  procedures 
applying  to  national  banks  and  national  bank  examin¬ 
ers  The  department  was  responsible  for  overseeing 
OCC  supervision  and  regulation  of  federal  branches 
and  agencies  and  conducting  analyses  of  interna¬ 
tional  banking  issues.  The  department  was  also 
responsible  for  the  development  and  operation  of 
automated  information  systems  and  the  training  and 
development  programs  in  the  agency.  These  respon¬ 
sibilities  were  conducted  in  the  offices  of  the  Chief 
National  Bank  Examiner,  the  Deputy  Comptroller  for 
Information  Resources  Management,  and  the  Deputy 
Comptroller  for  International  Banking  and  Finance. 
The  Senior  Deputy  Comptroller  for  Bank  Supervision 
Policy  was  also  responsible  for  coordinating  OCC 
participation  in  FFIEC  activities  and  its  task  forces, 
and  representing  the  OCC  on  the  Basle  Committee 
on  Banking  Supervision. 

Senior  Deputy  Comptroller  for 
Economic  and  Policy  Analysis 

The  Senior  Deputy  Comptroller  for  Economic  and 
Policy  Analysis  was  responsible  for  managing  the 
agency’s  economic  research  and  analysis  program, 
providing  policy  advice  on  issues  relating  to  the  con¬ 
dition  of  the  banking  industry  and  trends  in  the  provi¬ 
sion  of  financial  services,  and  overseeing  preparation 
of  congressional  testimony  for  the  Comptroller.  The 
Senior  Deputy  Comptroller  for  Economic  and  Policy 
Analysis  also  assisted  the  Comptroller  in  his  respon¬ 
sibilities  to  coordinate  the  Treasury  Department’s 
efforts  in  electronic  money  and  banking.  These  activ¬ 
ities  were  carried  out  through  the  following  divisions: 
Economics  and  Evaluation,  Financial  and  Statistical 
Analysis,  Bank  Research,  and  Risk  Analysis. 

Senior  Deputy  Comptroller  for 
Public  Affairs 

The  Senior  Deputy  Comptroller  for  Public  Affairs 
advises  the  Comptroller  on  external  relations  with  the 
news  media,  the  banking  industry,  Congress,  con¬ 
sumer  and  community  organizations,  other  govern¬ 
ment  agencies,  and  the  public.  The  senior  deputy 
chairs  the  OCC's  executive  committee  and  functions 
as  chief  of  staff  for  the  Comptroller,  working  to  main¬ 
tain  the  agency’s  focus  on  its  top  priorities.  Specific 
responsibilities  include  overseeing  regular  outreach 
efforts  to  foster  and  develop  relationships  with  the 
consitutencies  involved  in  banking;  tracking  legisla¬ 
tive  developments  and  responding  to  Congressional 
inquiries  and  requests  for  support;  directing  the 
preparation  and  dissemination  of  information  to  help 


bankers,  examiners,  and  the  general  public  under¬ 
stand  the  national  banking  system,  the  OCC’s  super¬ 
visory  activities,  and  related  issues;  ensuring  fair  and 
easy  access  to  the  agency’s  public  information;  and 
managing  media  relations  for  the  agency. 

The  Senior  Deputy  Comptroller  for  Public  Affairs  car¬ 
ries  out  these  responsibilities  through  the  Special 
Advisor  for  External  Relations,  the  Deputy 
Comptroller  for  Public  Affairs,  the  Special  Assistant  to 
the  Comptroller  for  Executive  Communication,  and 
the  Banking  Relations,  Communications,  Community 
Relations,  Congressional  Liaison,  and  Press  Relations 
Divisions. 

Senior  Deputy  Comptroller  for 
Administration 

In  1996,  the  Senior  Deputy  Comptroller  for 
Administration,  as  in  previous  years,  was  responsible 
for  the  efficient  and  effective  administrative  function¬ 
ing  of  the  OCC.  During  the  year,  the  senior  deputy 
continued  as  the  focal  point  for  the  implementation  of 
recommendations  made  by  the  National  Performance 
Review.  Through  the  Deputy  Comptroller  for 
Resource  Management,  the  Senior  Deputy 
Comptroller  for  Administration  supervised  the  Human 
Resources,  Administrative  Services,  and  Minority  and 
Urban  Affairs  Divisions.  Through  the  Chief  Financial 
Officer,  the  senior  deputy  supervised  Financial 
Services.  The  Management  Improvement  and  Quality 
Improvement  Divisions  were  supervised  directly  by 
the  senior  deputy.  Washington  office  units  provided 
staff  assistance  and  guidance  to  district  administra¬ 
tive  functions. 

The  Senior  Deputy  Comptroller  for  Administration  was 
also  designated  by  the  Comptroller  in  1996  to  admin¬ 
ister  the  OCC’s  Equal  Employment  Programs. 

Ombudsman 

The  Ombudsman  in  1996  was  responsible  for  over¬ 
seeing  the  national  bank  appeals  process  and  the 
Customer  Assistance  Unit.  The  primary  ongoing 
activities  of  the  national  bank  appeals  process  includ¬ 
ed  resoulution  of  individual  appeals  from  national 
banks,  administration  of  the  examination  question¬ 
naire  process,  and  outrech  activities.  With  the  con¬ 
sent  of  the  Comptroller,  the  Ombudsman  has  the  dis¬ 
cretion  to  supersede  any  agency  decision  or  action 
during  the  resolution  of  an  appealable  matter.  The 
Ombudsman  reported  weaknesses  in  OCC  policy  to 
the  Comptroller  and  made  recommendations  regard¬ 
ing  changes  in  OCC  policy.  The  Ombudsman  also 
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acted  as  liaison  between  the  OCC  and  anyone  with  tions  independently,  outside  of  the  bank  supervision 

unresolved  problems  in  dealing  with  the  OCC  regard-  and  examination  area,  and  reports  directly  to  the 

ing  its  regulatory  activities.  The  Ombudsman  func-  Comptroller. 
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Bank  Supervision  Operations 


Compliance  Management 

The  Compliance  Management  Department  is  respon¬ 
sible  for  the  OCC’s  consumer,  community,  community 
development,  and  fiduciary  supervision  and  for 
examination  policies  and  procedures.  The  OCC’s 
consumer  complaint  process  is  also  located  here. 

The  department  oversees  the  following  areas  of  bank 
supervision:  the  Community  Reinvestment  Act  (CRA); 
consumer  protection  laws  and  regulations,  principally 
the  Equal  Credit  Opportunity  Act  (ECOA),  the  Fair 
Housing  Act  (FHA),  the  Flood  Disaster  Protection  Act, 
and  the  Bank  Secrecy  Act  (BSA).  The  department 
oversees  fiduciary  activities  including  national  bank 
transfer  agent  activities  for  stocks  and  bonds  and 
reviewing  and  approving  national  bank  investments  in 
community  development  corporations  (CDCs)  and 
community  development  projects.  Additionally,  the 
department  provides  policy  guidance  on  community 
development  issues  and  develops  initiatives  related 
to  the  creation  of  affordable  housing  for  low-  and 
moderate-income  persons,  the  provision  of  technical 
assistance  and  financing  for  small,  minority  and 
women-owned  businesses  and  the  economic  revital¬ 
ization  of  low-  and  moderate-income  areas. 

Compliance  Management  participates  in  the  trust 
supervision  committee  of  the  Federal  Financial 
Institutions  Examination  Council  (FFIEC)  and  the 
FFIEC’s  consumer  compliance  task  force  and  its  sub¬ 
committees  responsible  for  the  CRA,  the  Home 
Mortgage  Disclosure  Act  (HMDA),  consumer  exami¬ 
nation  procedures  and  enforcement  issues.  These 
interagency  working  groups  help  to  ensure  that  the 
financial  institution  regulatory  agencies  uniformly 
implement  compliance  with  consumer  and  fiduciary 
laws  and  examination  approaches. 

Fiduciary  Activities 

The  Fiduciary  Activities  Division  took  a  number  of  ini¬ 
tiatives  designed  to  permit  OCC  supervision  to  reflect 
the  continuing  development  of  fiduciary  products  and 
their  delivery  systems  by  national  banks  during  1996. 
The  role  of  the  Washington  office  in  setting  consistent 
national  policy  was  established  and  implemented.  A 
series  of  internal  briefings  explaining  the  develop¬ 
ment  of  fiduciary  programs  was  carried  out. 
Members  of  the  Washington  staff  assisted  in  numer¬ 
ous  examinations  of  national  banks,  particularly 


focussing  upon  cutting  edge  activities,  such  as  the 
development  of  private  banking  operations  and  pro¬ 
prietary  mutual  funds.  A  fiduciary  analysis  function 
was  initiated,  designed  to  utilize  the  resources  of  the 
Washington  office  to  provide  information  relating  to 
developing  fiduciary  activities  of  the  largest  national 
banks  to  examiners  responsible  for  those  banks. 
Reflecting  this  refocus  of  fiduciary  activity  supervision 
at  the  national  level,  the  staff  of  the  division  was 
increased  to  five  examiners  and  a  director. 

A  considerable  amount  of  the  time  of  the  division  staff 
was  expended  in  assisting  in  the  landmark  revision  of 
Regulation  9  —  the  first  major  revision  since  1963  — 
which  was  published  at  the  end  of  the  year.  At  the 
same  time,  work  on  the  Comptroller’s  Handbook  for 
Fiduciary  Activities,  which  was  initiated  last  year,  was 
coordinated  with  the  drafting  of  the  revised  regula¬ 
tion.  It  is  anticipated  that  the  handbook  will  be  issued 
by  mid-1997.  It  will  reflect  the  risk-based  supervisory 
approach  which  the  OCC  has  adopted,  and  the  dif¬ 
fering  supervisory  requirements  of  large  and  small 
banks. 

Externally,  the  Fiduciary  Division  staff  participated  in 
a  number  of  functions  sponsored  by  various  industry 
and  customer  groups,  and  assisted  field  personnel 
who  participated  in  such  functions.  A  pilot  program 
of  joint  examinations  with  representatives  of  the 
Securities  and  Exchange  Commission  (SEC)  and 
OCC  examiners  in  the  area  of  bank  mutual  fund  ser¬ 
vices  was  carried  out,  and  members  of  the  division 
staff  took  part  in  some  of  those  examinations.  Once 
again,  the  examiner  cadre  participated  in  the  FFIEC's 
annual  fiduciary  seminar,  and  the  division  staff  partic¬ 
ipated  in  its  planning. 

Consumer  Complaints 

To  improve  the  process  for  handling  consumer  com¬ 
plaints,  OCC  undertook  a  comprehensive  review  of 
the  complaint  procedures.  As  a  result,  in  September 
1995,  OCC  established  the  Customer  Assistance 
Unit,  a  centralized  complaint  processing  center 
housed  in  Washington,  DC.  A  toll-free  telephone 
number  (1-800-613-6743),  which  became  operational 
in  1995,  was  enhanced  during  the  year.  OCC  also 
created  a  new  complaint  tracking  system.  The  track¬ 
ing  system  allows  the  OCC  to  analyze  consumer 
complaint  tracking  system.  The  tracking  system 
allows  the  OCC  to  analyze  consumer  complaint  activ¬ 
ity  and  tract  their  resolution.  When  fully  implemented, 
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this  structure  will  offer  more  rapid  and  effective  com¬ 
plaint  processing. 

During  1996,  the  OCC  received  13,695  written  con¬ 
sumer  complaints  and  14,077  telephone  inquiries.  By 
February  7,  1997,  78  percent  of  the  written  com¬ 
plaints  had  been  resolved.  The  remaining  complaints 
were  in  process. 

Also,  there  were  21  complaints  received  alleging 
action  that,  if  true,  would  violate  the  Fair  Housing  Act. 
In  accordance  with  the  OCC’s  memorandum  of 
understanding  with  the  U.S.  Department  of  Housing 
and  Urban  Development  (HUD),  these  complaints 
were  referred  to  HUD  for  administrative  processing 
and,  if  appropriate,  investigation. 

Community  Development 

The  Community  Development  Division  (CDD) 
planned  and  organized  a  national  conference  on 
community  development  lending  entitled  Community 
Development:  A  Profitable  Market  Opportunity.  The 
conference  was  attended  by  more  than  600  bankers, 
community  organization  representatives  and  public 
officials.  The  conference  was  held  in  Arlington, 
Virginia,  in  February. 

In  1996,  CDD  developed  the  policy  components  of 
the  charter  approval  for  Community  Bank  of  the  Bay, 
a  community  development  bank  with  a  community 
development  focus.  CDD  also  approved  a  national 
bank’s  investment  in  a  Community  Development 
Financial  Institution.  In  addition,  CDD  approved 
Mission  Community  Bank’s  (  a  community  develop¬ 
ment  bank  in  formation)  request  to  establish  two  com¬ 
munity  development  corporations. 

CDD  co-sponsored  with  the  southwestern  and  central 
districts  two  seminars  on  Federal  Low-Income 
Housing  Tax  Credits  in  October.  The  seminars  were 
held  in  Dallas  and  Chicago  and  were  attended  by 
almost  400  bankers,  examiners,  developers,  commu¬ 
nity  organization  representatives  and  public  officials. 
The  seminars  provided  information  on  how  national 
banks  can  make  investments  in  federal  low-income 
housing  tax  credit  projects  to  support  affordable 
rental  housing  in  their  communities.  How-to  sessions 
were  held  for  large  and  community  banks  about  the 
potential  profits,  risks  and  special  issues  banks 
should  consider  when  investing  in,  or  lending  to  pro¬ 
jects  involving  low  income  housing  tax  credits. 
Consultants  conducted  technical  sessions  on  how 
the  tax  credit  works,  reasons  to  invest,  what  makes  a 
good  investment,  and  long  term  investment  consider¬ 
ations.  A  video  and  workbook  summarizing  the  semi¬ 
nars  will  be  released  in  1997. 


The  division  revised  and  distributed  OCC  Bulletin  ge¬ 
es  (12  CFR  24),  the  OCC’s  regulation  covering  CDC, 
CD  Project,  and  other  public  welfare  investments,  and 
updated  the  National  Bank  Investments  in  CDCs  and 
CD  Projects  Q&As.  The  paper  answers  commonly 
asked  questions  about  national  bank  investments  in 
CDCs  and  CD  projects  under  the  OCC’s  CDC  and  CD 
Project  Investment  Program.  CDD  also  developed 
and  published  the  OCC  Bulletin  on  Guidelines  for  the 
revised  part  24  regulation.  The  CDD  continues  to 
publish  a  quarterly  newsletter,  Community 
Developments.  It  is  designed  to  provide  national 
banks  and  other  interested  persons  with  highlights  of 
innovative  bank  community  development  programs, 
regulatory  updates  on  community  issues,  and  news 
of  federal  and  state  programs  that  might  be  of  inter¬ 
est  to  national  banks.  Over  3,000  bankers,  communi¬ 
ty  representatives  and  others  subscribe  to 
Community  Developments.  In  addition,  the  publica¬ 
tion  Tools  and  Techniques  was  revised,  published 
and  distributed  to  all  national  banks,  community 
groups,  consumers  and  others.  The  CDD  developed 
and  published  the  1995  Supplement  to  the 
Community  Development  Investments  Program  for 
National  Banks  Directory.  The  directory  includes 
information  about  the  measurable  results  of  the 
investments.  Each  entry  includes  the  name  of  a  con¬ 
tact  person  who  can  provide  more  information  about 
that  project. 

In  1996,  CDD  approved  21 1  national  bank  communi¬ 
ty  development  corporation  and  community  develop¬ 
ment  projects.  Since  the  inception  of  the  OCC’s 
Community  Development  Corporations  (CDCs)  and 
Community  Development  Project  Program  (CD  pro¬ 
jects)  in  1965,  the  OCC  has  approved  1,388  national 
banks  to  invest  in  more  than  900  community  develop¬ 
ment  corporations  and  community  development  pro¬ 
jects.  Many  of  those  investments  were  in  one-time 
projects  which  have  been  completed,  or  were  in  sin¬ 
gle-purpose  CDCs  whose  missions  have  been 
accomplished.  National  banks  and  their  community 
partners  have  invested  $4  billion  in  all  CDCs  and  CD 
projects. 

The  CDD  shares  information  with  community,  small 
business,  national  intermediary,  government  and 
housing  groups.  CDD  represented  the  OCC  in  meet¬ 
ings  of  the  Native  American  Working  Group  (NAWAG) 
on  the  interagency  planning  group  for  the  HUD- 
sponsored  Home  Ownership  Summit,  and  participat¬ 
ed  on  the  Bank  Lending  Panel  at  the  Summit  in 
Scottsdale,  Arizona.  CDD  represented  the  OCC  and 
participated  in  the  Federal  Interagency  Steering 
Committee  on  Brownfields.  CDD  also  represented 
the  OCC  in  planning  and  participating  in  the  15th 
Annual  SEC  Government-Based  Forum  on  Small 
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Business  Capital  Formation.  CDD  was  on  a  panel  at 
the  forum,  held  in  Washington,  DC.  The  division 
director  serves  as  a  member  of  the  OCC's  National 
Credit  Committee. 

CDD  staff  developed  and  provided  support  in  refining 
and  implementing  the  CD  Lending  Training  Module 
for  commercial  examiners,  which  was  piloted  in  each 
OCC  district.  The  training  will  be  “rolled  out”  in  the 
districts  in  1997.  This  is  the  first  time  a  community 
development  training  module  has  been  developed  for 
safety  and  soundness  examiners.  In  addition,  CDD 
provided  community  development  lending  and 
investments  training  to  examiners  in  six  sessions  of 
the  Bank  Supervision  School.  The  division  director 
and  other  staff  members  were  presenters  at  more 
than  20  conferences  and  seminars. 

The  CDD  supports  the  Comptroller  in  his  capacity  as 
a  statutory  member  of  the  board  of  directors  and 
chairman  of  the  Neighborhood  Reinvestment 
Corporation.  The  division  also  served  as  OCC  liaison 
for  the  Department  of  Treasury  Consumers  Affairs 
Council. 

In  the  Fair  Lending  area,  as  a  result  of  compliance 
examinations  conducted  in  1996,  the  OCC  made 
three  referrals  to  the  Department  of  Justice  (DOJ)  on 
pattern  or  practice  violations  of  ECOA.  The  OCC  also 
developed  a  week-long  fair  lending  school  for  exam¬ 
iners,  and  offered  it  monthly  during  the  latter  half  of  the 
year.  The  OCC  also  continued  to  test  a  statistical 
model  to  assist  fair  lending  examinations,  and  issued 
a  summary  of  the  conclusions  from  its  pilot  program  to 
explore  the  feasibility  of  pre-application  testing  (mys¬ 
tery  shopping)  for  possible  lending  discrimination. 

Community  Reinvestment  Act 

The  Office  of  the  Comptroller  of  the  Currency  is 
required  by  the  Community  Reinvestment  Act  (CRA) 
12  USC  2901,  et  seq.,  to  assess  a  national  bank’s 
record  of  helping  to  meet  the  credit  needs  of  its  entire 
community,  including  low-  and  moderate-income 
neighborhoods,  consistent  with  safe  and  sound  oper¬ 
ation  and  to  take  the  bank’s  record  into  account  in  its 
evaluation  of  an  application  for  a  deposit  facility.  A 
written  performance  evaluation  describing  the  banks 
activities,  which  includes  the  rating,  is  prepared  at  the 
conclusion  of  each  CRA  examination  and  is  made 
available  to  the  general  public. 

In  1996,  the  OCC  along  with  the  other  federal  finan¬ 
cial  institution  regulators,  implemented  revised  CRA 
regulations  and  began  examining  small  banks  with 
the  new  streamlined  small  bank  examination  proce¬ 
dures  During  the  first  three  months  of  1996,  all 


Performance  Evaluations  for  small  banks  examined 
during  that  period  were  reviewed  to  ensure  consis¬ 
tency  among  our  district  offices.  For  an  additional 
three  months  we  reviewed  those  banks  rated 
“Outstanding"  and  “Needs  to  Improve."  Also  during 
1996,  all  Performance  Evaluations  for  banks  desig¬ 
nated  limited  purpose/wholesale  institutions  were 
reviewed  along  with  the  Performance  Evaluations  for 
any  large  institution  that  opted  to  be  examined  under 
the  lending,  investment  and  service  tests. 

With  the  other  federal  financial  institution  regulators 
we  issued  Interagency  Questions  and  Answers  on 
Community  Reinvestment  to  provide  further  guidance 
and  clarification  to  the  banking  industry.  During  the 
year  we  approved  73  requests  from  banks  for  limited 
purpose/wholesale  ’designations  and  reviewed  6 
strategic  plan  submissions.  No  strategic  plans  were 
approved  in  1996. 

A  bank’s  CRA  performance  will  continue  to  be  rated 
"outstanding  record  of  meeting  community  credit 
needs,”  “satisfactory  record  of  meeting  community 
credit  needs,”  “needs  to  improve  record  of  meeting 
community  credit  needs,”  or  “substantial  noncompli¬ 
ance  in  meeting  community  credit  needs.”  In  1996, 
the  OCC  conducted  CRA  examinations  in  roughly 
one  third  of  all  national  banks.  Fewer  than  1  percent 
of  all  national  banks  have  CRA  ratings  of  less  than 
“Satisfactory."  The  OCC  also  considers  CRA  perfor¬ 
mance  when  it  evaluates  corporate  applications.  The 
OCC  conditionally  approved  eight  applications  on 
issues  related  to  CRA  performance. 

The  department  purchased  a  CRA  software  program 
to  assist  examiners  perform  more  accurate  analyses 
of  CRA  data,  streamline  examinations  and  reduce  the 
burden  on  banks  . 

Other  Compliance  Issues 

In  the  area  of  training,  with  the  assistance  of  the  dis¬ 
trict  staff  and  T&PD,  the  department  developed  a 
core  fair  lending  school  for  pre-commission  examin¬ 
ers.  This  involved  merging  the  fair  lending  portions  of 
the  former  Basic  and  Intermediate  Consumer 
Compliance  Schools  into  one.  The  new  school  is 
taken  after  the  new  National  Basic  Consumer  School. 
Community  Development  created  a  CD  lending  train¬ 
ing  seminar  with  considerable  input  from  the  12 
Community  Redevelopment  Specialists  in  the  dis¬ 
tricts.  The  purpose  of  the  training  was  to  expose 
safety  and  soundness  examiners  to  this  type  of  lend¬ 
ing  and  explain  how  banks  can  make  sound  and  prof¬ 
itable  CD  loans.  The  seminar  was  piloted  in  two  duty 
stations  in  each  district  by  year  end. 
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In  conjunction  with  T&PD,  the  department  conducted 
a  Fiduciary  curriculum  study  and  initiated  a 
Consumer  curriculum  study.  The  purpose  of  these 
studies  is  to  identify  knowledge  and  skill  needs  with¬ 
in  these  speciality  areas  and  recommend  a  training 
and  career  development  curriculum  for  specialty  and 
cadre  examiners. 

During  1996,  the  OCC  adopted  revised  procedures  to 
examine  for  compliance  with  consumer  protection 
laws.  These  procedures,  which  are  contained  in  indi¬ 
vidual  booklets  for  each  area  of  interest,  focus  on  the 
banks  methods  for  identifying,  measuring,  controlling 
and  monitoring  compliance  risk.  Using  these  proce¬ 
dures,  examiners  evaluate  risk  management  systems 
and  perform  limited  transaction  testing. 

During  the  year,  the  department  reviewed  the  results  of 
surveys  of  examiners  and  bankers  and  the  results  of 
work  paper  reviews  to  evaluate  the  efficiency  and 
effectiveness  of  the  recently  adopted  community  bank 
consumer  compliance  examination  procedures. 
These  procedures  are  transaction-based  and  focus  on 
the  results  of  bank  operations  rather  than  the  methods 
the  bank  used  to  achieve  them.  The  procedures  were 
favorably  received  by  both  examiners  and  bankers; 
however,  the  procedures  were  revised  to  clarify  some 
areas  and  to  incorporate  regulatory  changes  since  the 
procedures  were  originally  adopted.  The  revised  pro¬ 
cedures  will  be  published  during  1997. 

The  OCC’s  Annual  Percentage  Rate  computer  pro¬ 
gram  is  a  tool  to  verify  the  accuracy  of  annual  per¬ 
centage  rates  and  finance  charges  required  to  be  dis¬ 
closed  by  the  Truth  in  Lending  Act.  The  program  was 
first  made  available  in  1985.  Over  the  years,  it  has 
been  enhanced  to  make  it  more  useful.  This  tool  is 
used  by  national  bank  examiners  during  compliance 
examinations,  and  the  OCC  has  made  it  available  to 
other  agencies,  banks,  and  the  general  public. 

During  the  year,  the  department  developed  a  new 
Windows  version  of  the  program.  The  new  program 
incorporates  revisions  to  Truth  in  Lending,  including 
recently  revised  accuracy  tolerances.  The  new  pro¬ 
gram  also  contains  an  extensive  Windows  help  file 
that  should  make  it  more  user  friendly.  A  “beta”  ver¬ 
sion  of  the  new  program  was  released  on  the  OCC’s 
Web  site  in  early  February  1997. 

The  OCC  participated  in  numerous  interagency  activ¬ 
ities.  Of  special  note,  the  OCC  participated  in  the 
anti-money  laundering  portion  of  President  Clinton’s 
organized  crime  initiative.  The  department’s  staff  par¬ 
ticipated  in  several  efforts  to  stem  global  money  laun¬ 
dering.  Activities  included  assessing,  on  an  intera¬ 
gency  basis,  anti-money  laundering  efforts  and 


developing  training  programs  for  local  regulatory 
agencies  in  Russia  and  Mexico. 

During  1996,  the  OCC,  in  conjunction  with  the  other 
financial  institution  regulatory  agencies,  developed  a 
new  rule  governing  loans  secured  by  real  property 
located  in  areas  having  special  flood  hazards.  The 
new  rule  implements  the  National  Flood  Insurance 
Reform  Act  of  1994.  Among  other  things,  it  autho¬ 
rizes  national  banks  to  “force  place"  flood  insurance 
under  certain  circumstances  and  authorizes  them  to 
charge  for  making  flood  hazard  determinations.  The 
rule  also  enhances  the  flood  hazard  notification 
requirements. 

The  department  sent  out  48  issuances  to  national 
banks  and  examiners  during  1996.  The  publications 
covered  such  topics  as  the  revised  CRA,  Flood 
Disaster  Protection  Act,  Real  Estate  Settlement 
Procedures  Act,  Truth  in  Lending  Act,  and  The  Bank 
Secrecy  Act.  The  OCC  continued  to  coordinate  fair 
lending  activities  with  the  Department  of  Justice  and 
the  Department  of  Housing  and  Urban  Development, 
and  to  refer  appropriate  cases  to  those  entities. 

Multinational  Banking 

The  Multinational  Banking  Department  supervises  all 
national  bank  subsidiaries  of  the  following  compa¬ 
nies:  BankAmerica  Corporation,  Bank  of  Boston 
Corporation,  BancOne  Corporation,  Citicorp,  First 
Chicago  NBD  Corporation,  First  Union  Corporation, 
Fleet  Financial  Group,  Inc.,  NationsBank  Corporation, 
Republic  New  York  Corporation,  and  Wells  Fargo 
Corporation.  As  of  January  1,  1997,  these  10  com¬ 
panies  owned  118  national  banks  in  35  states  with 
total  assets  of  $1.3  trillion,  representing  51  percent  of 
the  total  assets  of  the  national  banking  system.  The 
department  also  supervises  severely  troubled  region¬ 
al  bank  companies  with  national  bank  subsidiaries, 
oversees  OCC’s  international  examining  activities, 
and  administers  the  Shared  National  Credit  and 
Large  Bank  Programs. 

The  department’s  supervisory  philosophy  is  to  assess 
each  bank’s  risk  profile  and  ensure  that  the  level  of 
risk  undertaken  by  that  bank  is  appropriate  and  man¬ 
aged  effectively.  Examinations  are  conducted  in 
accordance  with  the  requirements  of  the  Federal 
Deposit  Insurance  Corporation  Improvement  Act  of 
1991  and  subsequent  amendments,  which  require 
full-scope  annual  examinations  of  most  national 
banks  annually.  Areas  covered  during  examinations 
include  global  operations,  asset  quality,  capital  ade¬ 
quacy,  management,  earnings,  capital  markets  activ¬ 
ities,  compliance  management  systems,  fiduciary 
activities,  and  adequacy  of  bank  information  systems. 
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The  department  works  closely  with  the  Federal 
Deposit  Insurance  Corporation,  the  Federal  Reserve 
Board,  and  the  Office  of  Thrift  Supervision  to  coordi¬ 
nate  major  interagency  examination  efforts. 

The  Multinational  Banking  Department’s  examination 
and  supervision  efforts  are  ongoing  and,  as  much  as 
practical,  anticipatory.  Field  examiners  are  perma¬ 
nently  assigned  to  each  multinational  lead  bank  to 
promote  communication  and  thereby  enhance  the 
OCC's  ability  to  promptly  identify  and  address  emerg¬ 
ing  issues  and  risks.  Washington-based  employees 
maintain  continuous  dialogue  with  these  field  examin¬ 
ers  to  ensure  that  examinations  identify  risks  and  are 
proceeding  as  planned.  This  ongoing  communica¬ 
tion  also  allows  the  department  to  keep  OCC  man¬ 
agement  informed  of  significant  events  affecting  the 
assigned  institutions.  The  department  also  maintains 
a  London  office  which  plays  a  major  role  in  monitoring 
developments  in  the  European  financial  markets  and 
provides  assistance  in  the  supervision  of  London 
branches  of  multinational  banks. 

Examination  strategies  are  developed  annually  for 
each  of  the  Multinational  companies  and  are  updat¬ 
ed  quarterly.  These  strategies  are  ongoing  and  relate 
closely  to  each  company's  risk  profile,  economic  fac¬ 
tors  and  financial  marketplace  developments.  A  crit¬ 
ical  element  of  the  department’s  examination  strategy 
is  to  maintain  strong,  consistent,  and  frequent  com¬ 
munication  with  bank  management. 

The  department’s  Large  Bank  Program  provides  the 
framework  for  supervising  all  banking  companies  with 
assets  over  $1  billion.  The  program  provides  guidelines 
to  ensure  consistent  and  efficient  supervision  of  all  large 
national  banks  and  provides  a  forum  for  addressing 
emerging  issues  or  potential  systemic  risks. 

The  Shared  National  Credit  Program  is  an  interagency 
program  designed  to  review  and  assess  risk  in  many  of 
the  largest  and  most  complex  credits  shared  by  multi¬ 


ple  financial  institutions.  A  shared  national  credit  is 
defined  as  any  loan  or  formal  loan  commitment  aggre¬ 
gating  $20  million  or  more,  extended  to  a  borrower  by 
a  supervised  institution  or  any  of  its  subsidiaries  or  affil¬ 
iates.  The  credit  must  be  shared  by  two  or  more  insti¬ 
tutions  under  a  formal  lending  agreement,  or  a  portion 
of  the  loan  is  sold  to  one  or  more  institutions  with  the 
purchasing  institution  assuming  its  pro  rata  share  of  the 
credit  risk.  The  program’s  objectives  are  to  provide 
uniform  treatment  of  the  entire  credit,  consistent  classi¬ 
fication,  and  efficient  risk  analysis. 

Special  Supervision 

The  Special  Supervision  Division  (SPSU)  supervises 
national  banks  in  the  most  critical  condition,  monitors 
failing  banks,  coordinates  bank  closings,  and  helps 
determine  OCC  policy  for  the  examination  and 
enforcement  of  problem  banks.  SPSU  is  also  repre¬ 
sented  on  an  in-house  task  force  involving  the 
Examiner  View  project  and  on  the  Organizational 
Review  Team  project. 

SPSU  is  the  focal  point  for  managing  most  critical 
bank  situations  in  which  potential  for  failure  is  high. 
An  anticipatory  approach  is  used  in  resolving  these 
critical  bank  situations.  The  division  deals  with  each 
bank  individually,  employing  enforcement  and  admin¬ 
istrative  tools  best  suited  to  that  bank’s  problems. 
SPSU  approves  the  scope  of  examination  activities, 
holds  meetings  with  management  and  boards  of 
directors,  reviews  corporate  related  applications,  and 
processes  reports  of  examination  and  correspon¬ 
dence  for  these  banks.  SPSU  also  helps  problem 
banks  to  identify  all  possible  sources  of  outside  cap¬ 
ital. 

SPSU  also  provides  general  advice  and  guidance  on 
problem  bank  issues  to  district  offices  and  other  OCC 
units,  and  develops  examination  strategies  to 
enhance  OCC’s  relationship  with  problem  banks. 
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Chief  Counsel 


Law  Department 

In  1996,  the  Law  Department  continued  its  active  par¬ 
ticipation  in  advancing  the  Comptroller’s  priority  initia¬ 
tives.  Of  particular  significance  was  completion  of 
the  first  stage  of  the  Comptroller’s  Regulation  Review 
Program  which,  beginning  in  1993,  resulted  in  the 
review  and  revision  of  all  of  OCC’s  regulations.  The 
principles  underlying  this  program  were  to  increase 
the  clarity  of  the  agency’s  regulations,  remove  unnec¬ 
essary  burdens,  and  promote  national  bank  competi¬ 
tiveness. 

Also  within  the  past  year,  the  U.S.  Supreme  Court 
twice  upheld  the  OCC’s  legal  positions  by  unanimous 
votes.  In  Barnett  Bank  of  Marion  County,  AM.  v. 
Nelson,  the  Court  sustained  the  agency’s  position 
that,  under  12  USC  92  and  notwithstanding  state  law 
to  the  contrary,  national  banks  may  sell  insurance  as 
agent  from  places  with  populations  of  not  more  than 
5,000.  Subsequently,  in  Smiley  v.  Citibank  (South 
Dakota),  N.A.,  the  Court  upheld  the  OCC’s  determi¬ 
nation  that  credit  card  late  payment  fees  constitute 
“interest”  for  the  purposes  of  12  USC  85.  Following 
the  Barnett  decision,  the  Law  Department  provided 
the  legal  analysis  underlying  the  OCC’s  issuance  of 
guidance  to  national  banks  on  insurance  and  annuity 
sales  activities. 

Throughout  1996,  focus  was  also  placed  on  address¬ 
ing  issues  arising  from  technological  changes  in  the 
manner  in  which  the  evolving  business  of  banking  is 
now  being  conducted  and  will  be  conducted  in  the 
future.  In  this  regard,  a  series  of  letters  was  issued 
addressing  the  permissibility  of  national  bank  activi¬ 
ties  in  providing  electronic  data  interchange  services, 
banking  services  through  the  Internet,  and  the 
issuance  of  electronic  stored  value.  Other  opinions 
addressed  permissible  means  through  which  national 
banks  may  engage  in  joint  activities  with  technology 
firms  to  develop  new  capacities  in  electronic  banking. 

Administrative  and  Internal  Law 

The  Administrative  and  Internal  Law  Division  (AIL)  is 
responsible  for  providing  legal  advice  and  service  to 
the  OCC  on  issues  and  matters  relating  to  its  manage¬ 
ment  and  operations  as  a  federal  agency.  Within  the 
Law  Department,  the  division  is  also  responsible  for 
providing  assistance  to  the  Chief  Counsel  in  various 
aspects  of  the  department’s  internal  administration. 


During  1996,  AIL  provided  legal  advice  on  numerous 
issues  arising  from  the  agency’s  human  resources, 
acquisitions,  and  fiscal  functions.  In  this  regard, 
advice  was  provided  on  internal  agency  structure 
issues  as  well  as  agency  structure  issues  raised  in 
legislative  proposals  to  consolidate  federal  banking 
regulatory  agencies.  In  conjunction  with  the  district 
legal  staffs,  the  division  continued  to  administer  the 
OCC’s  ethics  program.  AIL  also  continued  to  carry  out 
its  primary  responsibility  within  the  Law  Department 
for  the  resolution  of  issues  arising  under  the  Freedom 
of  Information  Act  and  the  Privacy  Act  of  1974. 

Bank  Activities  and  Structure 

The  Bank  Activities  and  Structure  Division  (BAS)  pro¬ 
vides  legal  advice  on  corporate  structure  matters 
such  as  chartering  national  banks,  branching,  main 
office  relocations  and  designations,  operating  sub¬ 
sidiaries  and  investments  in  other  entities,  mergers 
and  acquisitions,  interstate  operations,  management 
interlocks,  and  changes  in  bank  control.  The  division 
also  advises  on  issues  relating  to  general  bank  pow¬ 
ers,  special  purpose  banks,  lending  limits,  leasing 
activities,  loans  to  insiders,  affiliate  transactions,  bank 
premises,  other  real  estate  owned,  and  failing  banks. 
These  questions  arise  under  such  laws  as  the 
National  Bank  Act,  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act,  Federal  Reserve  Act, 
Federal  Deposit  Insurance  Act,  Bank  Holding 
Company  Act,  Bank  Merger  Act,  Change  in  Bank 
Control  Act,  Depository  Institution  Management 
Interlocks  Act,  and  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act. 

BAS  provides  legal  advice  and  service  to  other  units 
within  the  OCC,  such  as  Bank  Organization  and 
Structure,  Multinational  Banking,  the  Chief  National 
Bank  Examiner’s  Office,  Capital  Markets,  International 
Banking  and  Finance,  and  Special  Supervision.  As 
well,  it  provides  advisory  services  to  national  banks, 
the  banking  bar,  and  the  public.  In  developing  its 
legal  positions,  the  division  works  closely  with  other 
Law  Department  units,  including  the  OCC’s  district 
legal  staffs. 

Significant  BAS  legal  opinions  and  activities  during 
1996  are  summarized  below. 
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Charter  Establishment  and  Conversion 

Legal  analysis  was  provided  for  the  first  approvals  of 
charter  applications  sponsored  by  thrift  holding  com¬ 
panies  that  contemplated  tandem  operations 
between  existing  thrift  institutions  and  national  banks. 
BAS  also  provided  legal  analysis  for  an  OCC  inter¬ 
pretation  of  the  charter  conversion  statute,  12  USC 
35,  concluding  that  the  Comptroller  has  discretionary 
authority  to  permit  a  converting  state  bank  to  retain 
nonconforming  assets. 

Main  Office  Relocations 

BAS  provided  the  legal  review  underlying  OCC 
approvals  of  main  office  interstate  relocations  pur¬ 
suant  to  12  USC  30,  followed  by  mergers  with  an  affil¬ 
iate  bank  and  retention  of  branches  in  both  states. 
These  decisions  follow  similar  approvals  in  the  two 
years  prior  to  1996. 

Interstate  Branching 

The  division  performed  the  legal  analysis  for 
approval  of  the  first  de  novo  interstate  branch  under 
the  de  novo  branching  “opt-in”  provisions  of  the 
Riegle-Neal  Interstate  Banking  and  Branching 
Efficiency  Act  of  1994. 

Interstate  Activities 

BAS  provided  the  legal  analysis  for  the  first  approval 
of  a  merger  between  a  national  bank  and  a  federal 
thrift  institution  under  authority  of  12  USC  215c.  The 
division  also  furnished  the  legal  analysis  for  the  first 
approval  of  a  charter  application  for  a  national  bank 
that  will  engage  solely  in  fiduciary  activities  at  trust 
offices  on  an  interstate  basis. 

In  an  interpretation  of  the  interest  rate  “exportation” 
provision  of  12  USC  85,  BAS  provided  the  analysis 
supporting  the  conclusion  that,  where  a  resident  of  a 
national  bank’s  home  state  obtains  a  loan  from  a 
branch  of  the  bank  located  in  another  state,  the  bank 
can  charge  the  rate  of  interest  permitted  by  the  state 
in  which  the  branch  is  located.  In  a  separate  inter¬ 
pretation,  the  analysis  of  BAS  supported  the  conclu¬ 
sion  that  prepayment  penalties  on  home  equity  loans 
are  “interest”  under  12  USC  85. 

Investments  in  Subsidiaries 

The  division  continued  to  provide  legal  advice  and 
service  in  this  field  during  1996.  Based  upon  the  divi¬ 
sion's  analysis,  the  OCC  granted  approval  for  a  group 
of  affiliated  banks  to  own  collectively  a  minority  inter¬ 
est  in  a  merchant  credit  card  processing  subsidiary. 


In  addition,  the  OCC  approved  a  national  bank’s 
direct  minority  investment  in  a  mortgage  lender,  con¬ 
cluding  that  the  branching  restrictions  of  the 
McFadden  Act  did  not  apply  to  that  minority  sub¬ 
sidiary. 

Expanded  Activities 

BAS  provided  the  legal  analysis  for  an  interpretation 
concluding  that  a  national  bank  may  use  an  affiliate 
bank  to  originate  and  disburse  loans  on  its  behalf 
and,  under  the  facts  presented,  the  affiliate  bank 
would  not  be  considered  a  branch  of  the  lending 
bank.  In  addition,  in  the  first  interpretation  of 
Interpretive  Ruling  7.1016,  the  division  provided  the 
analysis  which  supported  the  conclusion  that  a 
national  bank’s  participation  in  a  guaranty  issued  in 
connection  with  a  letter  of  credit  is  permissible. 

The  division  also  provided  the  legal  analysis  for  an 
interpretation  concluding  that  national  banks  may 
perform  factoring  of  medical  accounts  receivable  of 
doctors,  clinics,  and  medical  facilities  and  perform 
billing,  insurance  filing,  and  collection  services  for 
medical  providers.  BAS  also  provided  the  legal 
analysis  for  an  OCC  interpretation  that  national  banks 
may  sell  vehicle  contracts  protecting  against  preex¬ 
isting  mechanical  defects  to  customers  who  use  the 
proceeds  of  home  equity  loans  to  purchase  their 
vehicles,  with  the  term  of  the  service  contract  differ¬ 
ing  from  that  of  the  loan.  In  addition,  the  division  also 
provided  the  legal  analysis  for  a  determination  that 
national  banks  can  maintain  databases  describing 
the  inventories  of  numerous  automobile  dealerships 
and  provide  access  to  the  data  to  interested  users. 

Regulatory  Matters 

Division  staff  played  an  active  part  in  the  OCC’s 
Regulatory  Review  Program,  particularly  in  the  review 
and  revision  of  12  CFR  5,  7,  9,  23,  31,  and  32. 

Corporate  Manual  and  Other  Guidance 

BAS  provided  legal  advice  and  consultation  during 
the  year  to  the  Bank  Organization  and  Structure 
Division  for  its  production  of  a  document  on  the  com¬ 
binations  of  affiliated  banks  and  thrifts  and  for  its 
ongoing  revision  of  the  Comptroller's  Corporate 
Manual.  The  manual  contains  detailed  information  on 
OCC  licensing  procedures.  Working  with  other  divi¬ 
sions,  BAS  also  revised  and  updated  The  Director's 
Book ,  which  is  scheduled  for  publication  in  1997. 

Additionally,  BAS  participated  in  a  working  group  to 
consider  the  resolution  of  uninsured  institutions.  As  a 
result  of  the  working  group's  efforts,  the  OCC  pro- 
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duced  the  Handbook  for  Receiverships  of  Uninsured 
Federal  Branches,  Agencies,  and  National  Banks  for 
use  by  OCC  staff  and  agents  appointed  by  the 
Comptroller.  BAS  also  participated  in  an  interagency 
working  group  to  develop  guidelines  for  tandem 
branching. 

Community  and  Consumer  Law 

The  Community  and  Consumer  Law  Division  (CCL) 
provides  legal  interpretation  and  advice  on  consumer 
protection,  fair  lending,  and  community  reinvestment 
issues.  The  division  is  also  responsible  for  providing 
legal  advice  on  issues  related  to  bank  community 
development  powers  and  activities,  including  activi¬ 
ties  conducted  within  the  bank,  investments  in  com¬ 
munity  development  corporations  and  projects,  and 
participation  in  community  development  financial 
institutions. 

In  1996,  CCL  worked  with  the  other  federal  regulato¬ 
ry  agencies  on  a  number  of  significant  projects.  As  a 
result  of  such  interagency  action,  amended  flood 
insurance  regulations  were  issued  in  August. 
Subsequently,  in  October,  the  first  official  interpreta¬ 
tions  of  the  revised  Community  Reinvestment  Act 
(CRA)  regulations  were  issued.  Currently,  CCL  staff  is 
participating  in  interagency  projects  directed  toward 
implementing  limitations  placed  on  interstate  deposit 
offices  by  the  Interstate  Banking  and  Branching 
Efficiency  and  identifying  consumer  issues  associat¬ 
ed  with  electronic  payment  technologies.  The  divi¬ 
sion  is  also  participating  in  an  intra-agency  working 
group  that  is  focusing  on  electronic  banking  and  pay¬ 
ments,  including  smart  cards. 

Within  the  OCC,  CCL  is  the  primary  source  of  legal 
assistance  and  service  to  the  agency’s  supervisory 
personnel  and  community  development  specialists 
as  well  as  national  banks,  the  banking  bar,  and  the 
public  with  respect  to  consumer  protection,  fair  lend¬ 
ing,  and  community  reinvestment  issues.  In  this 
capacity,  the  division’s  staff  provided  the  legal  analy¬ 
sis  for  a  significant  number  of  opinions  issued  in  1996 
that  addressed  the  CRA.  These  opinions  are  sum¬ 
marized  below. 

Application  of  Lending,  Investment,  and  Service 
Tests  to  Bank  Products  and  Investments 

CCL  staff  gave  analysis  to  the  flexibility  with  which  a 
bank’s  investments  can  be  treated  under  the  CRA.  In 
a  published  letter,  the  agency  concluded  that  a  bank’s 
entire  investment  could  be  considered  under  the 
investment  test.  Alternatively,  portions  of  investments 
could  be  considered  under  the  lending  test  with  the 
remainder  considered  under  the  investment  test. 


CCL  also  considered  the  treatment  under  the  CRA  of 
a  direct  deposit  program  involving  federal  benefits 
that  would  be  offered  to  recipients  not  having  deposit 
accounts.  The  division’s  analysis  addressed  this 
issue  in  context  of  the  Debt  Collection  Improvement 
Act  of  1996,  which  mandates  electronic  delivery  of  all 
federal  payments  by  1999.  This  analysis  supported 
the  conclusion  that  the  program  could  qualify  under 
the  community  service  test  to  the  extent  it  was  target¬ 
ed  to  low-  or  moderate-income  persons. 

Division  staff  also  gave  analysis  to  the  treatment 
under  the  revised  CRA  regulation  of  a  proposed  pur¬ 
chase  of  “equity  equivalent"  instruments  offered  by  a 
non-profit  community  development  lender.  The  pro¬ 
posed  investment  would  be  the  first  commercial  bank 
investment  in  a  nonprofit  community  development 
financial  institution.  Based  on  CCL’s  analysis,  it  was 
concluded  that  such  an  investment  may  qualify  under 
the  investment  test,  the  lending  test,  or  both.  ' 

CCL  also  reviewed  the  application  to  be  given  under 
the  CRA  to  a  proposed  investment  in  a  proposed 
umbrella  partnership  real  estate  investment  trust  that 
would  engage  in  community  development  activities. 
The  agency  concluded  that  a  bank’s  investment  in 
such  a  vehicle  could,  under  the  circumstances 
addressed  in  the  letter,  qualify  under  the  CRA’s  lending 
test  or,  alternatively,  portions  of  the  investment  could 
qualify  under  both  the  lending  and  investment  tests. 

in  connection  with  the  development  of  a  program  by 
the  Massachusetts  Housing  Finance  Agency,  CCL 
reviewed  the  CRA  treatment  to  be  accorded  bank 
purchases  of  obligations  of  certain  special  purpose 
vehicles  backed  by  a  pool  of  loans  consisting  primar¬ 
ily  of  affordable  housing  mortgages.  Depending  on 
the  form  and  booking  of  the  obligations,  it  was  con¬ 
cluded  that  the  obligations  could  qualify  under  any  of 
the  three  tests. 

Regulatory  Matters 

In  1996,  CCL  also  played  an  active  role  in  the  OCC’s 
Regulatory  Review  Program.  The  division  participat¬ 
ed  in  an  OCC  working  group  that  revised  12  CFR  24, 
the  agency’s  Community  Development  Corporation 
and  Project  Investments  regulation.  As  revised,  the 
rule  clarifies  bank  investment  authority,  modifies  the 
test  for  determining  whether  investments  primarily 
promote  the  public  welfare,  and  simplifies  investment 
self-certification  and  prior  approval  processes. 

Additionally,  CCL  staff  participated  in  regulatory  review 
working  groups  focusing  on  12  CFR  5,  23,  and  27. 
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Enforcement  and  Compliance 

The  Enforcement  and  Compliance  Division  (E&C),  in 
conjunction  with  the  districts,  recommends  adminis¬ 
trative  actions  and  litigates  these  actions  on  behalf  of 
the  OCC  in  administrative  proceedings.  The  division 
may  also  help  defend  actions  if  they  are  challenged 
in  United  States  courts  of  appeals.  E&C  also  defends 
challenges  to  temporary  cease  and  desist  orders  and 
suspensions  which  have  been  filed  in  district  court. 
The  division  also  supports  criminal  law  enforcement 
agencies  and  provides  advice  on  enforcement  and 
compliance  issues  to  senior  OCC  officials. 

Administrative  Actions 

E&C  is  responsible  for  nondelegated  actions,  while 
the  OCC’s  districts  are  responsible  for  delegated 
actions.  In  its  administrative  cases,  the  division  held 
numerous  prehearing  conferences  and  represented 
the  OCC  in  three  administrative  hearings. 

During  1996,  the  OCC  issued  13  cease  and  desist 
orders  against  individuals,  including  nine  restitution 
orders.  Restitution  ordered  and/or  paid  in  1996 
equaled  $2.4  million.  The  OCC  also  imposed  34  civil 
money  penalties  (CMPs)  on  individuals.  CMPs 
ordered  and/or  paid  in  1996  totaled  $530,000.  In 
addition,  the  OCC  issued  26  removal  orders,  9  letters 
of  reprimand  and  24  supervisory  letters  to  individuals. 
Six  cease  and  desist  orders,  one  temporary  cease 
and  desist  order,  and  one  CMP  were  issued  against 
banks.  The  OCC  also  negotiated  five  formal  agree¬ 
ments,  two  memoranda  of  understanding,  and  four 
commitment  letters  with  banks.  A  comprehensive  list¬ 
ing  and  description  of  enforcement  actions  taken  by 
the  OCC  in  the  first  half  of  1996  can  be  found  in  the 
September  issue  of  the  Quarterly  Journal  and  else¬ 
where  in  this  issue  for  the  last  half  of  1996. 

In  addition,  E&C  initiated  and  began  implementation 
of  the  Fast  Track  Enforcement  Program,  a  program  to 
ensure  that  bank  insiders  who  have  committed 
crimes  do  not  continue  to  work  in  the  banking  system. 

Law  Enforcement 

The  unit  also  continued  to  provide  in  the  past  year 
information  and  expert  testimony  to  local,  national, 
and  international  law  enforcement  authorities.  The 
division  continued  to  alert  the  banking  industry  to 
fraudulent  or  questionable  offshore  shell  bank  and 
other  fraudulent  practices.  In  1996,  E&C  reviewed, 
issued  alerts,  and  gave  testimony  about  illegal 
'Comptroller  Warrants"  fraudulently  issued  under  the 
guise  of  liens  against  the  U  S.  government. 


In  addition  to  these  efforts,  E&C  also  worked  closely 
with  the  interagency  Bank  Fraud  Working  Group 
(BFWG),  which  operates  under  the  auspices  of  the 
Department  of  Justice  (DOJ).  The  BFWG  continues 
to  improve  coordination  and  cooperation  between  the 
federal  financial  institutions  regulatory  agencies  and 
the  DOJ.  In  1996,  the  OCC  together  with  the  other 
banking  agencies  implemented  the  new  interagency 
suspicious  activity  reporting  process  and  databank. 

In  1996,  the  OCC  also  chaired  the  BFWG’s  check 
fraud  subgroup.  As  part  of  this  process,  E&C 
researched  the  nature  and  extent  of  check  fraud  in 
the  country  and  held  numerous  meetings  on  an  inter¬ 
agency  basis  and  with  industry  representatives. 
Under  the  auspices  of  this  working  group,  the  OCC 
recently  issued  a  publication  to  the  industry  advising 
bankers  of  the  nature  and  risks  of  check  fraud  and 
recommending  ways  to  prevent  check  fraud. 

Counselor  for  International  Activities 

The  Counselor  for  International  Activities  (IA)  serves 
as  the  Law  Department’s  focal  point  for,  and  provides 
legal  advice  on,  a  wide  range  of  international  banking 
issues  relating  to  the  foreign  operations  of  domestic 
banks  as  well  as  to  foreign  banks’  operations  in  the 
United  States.  For  example,  in  1996,  IA  provided 
advice  to  the  OCC’s  supervisory  offices  and  other 
divisions  in  the  Law  Department  on  the  following  mat¬ 
ters: 

•  Initiatives  and  developments  by  foreign  govern¬ 
ments  and  international  organizations  concern¬ 
ing  e-money  issues. 

•  Treatment  of  secured  creditors  of  federal 
branches  and  agencies  in  multilateral  netting 
arrangements. 

•  Restructuring  of  certain  less-developed-country 
(LDC)  debt  issues. 

IA  also  provided  advice  and  counsel  on  legal  matters 
considered  by  the  Basle  Committee  for  Bank 
Supervision  and  the  Joint  Forum  on  Financial 
Conglomerates,  including  issues  relating  to  coopera¬ 
tion  and  exchanges  of  information  between  foreign 
bank  supervisors.  It  also  provided  advice  in  bilateral 
contexts  involving  supervisory  cooperation,  such  as 
the  Memorandum  of  Understanding  between  the 
Bank  of  England  and  the  OCC,  FRB  and  FDIC.  As 
well,  IA  continued  to  work  closely  with  the  other  fed¬ 
eral  banking  agencies  and  the  Treasury  Department 
on  regulatory  and  supervisory  matters  regarding 
international  banking  and  trade. 
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In  1996,  I A  also  assisted  in  the  issuance  of  the  final 
rule  which  revised  the  OCC’s  international  banking 
regulation,  12  CFR  28.  As  well,  the  Counselor's  office 
provided  advice  on  the  impact  of  other  OCC  regula¬ 
tory  measures  on  international  banking  and  the 
applicability  of  such  regulations  to  foreign  banks 
operating  in  the  United  States. 

Legislative  and  Regulatory  Activities 

The  Legislative  and  Regulatory  Activities  Division 
(LRA)  drafts  the  OCC’s  regulations,  provides  legal 
support  for  the  OCC’s  legislative  work,  provides  legal 
advice  on  issues  relating  to  national  banks’  regulato¬ 
ry  capital  requirements,  and  works  on  a  variety  of 
other  projects  as  directed  by  the  Chief  Counsel  or  the 
Deputy  Chief  Counsel. 

In  addition,  the  division  serves  as  the  OCC’s  liaison 
with  staff  at  the  Department  of  the  Treasury,  at  the 
Office  of  Management  and  Budget  (OMB),  and  at  the 
Federal  Register.  LRA  provides  advice  and  assis¬ 
tance  on  compliance  with  a  variety  of  executive 
orders  and  statutes  affecting  rulemakings,  including 
the  Administrative  Procedure  Act,  the  Paperwork 
Reduction  Act,  the  Regulatory  Flexibility  Act,  the 
Unfunded  Mandates  Act,  and  a  new  law  providing  for 
congressional  review  of  final  agency  rules. 

Regulations 

The  OCC  completed  its  Regulation  Review  Program 
in  December  1996.  LRA’s  regulatory  efforts  during 
the  year  were  directed  principally  toward  helping  to 
achieve  that  goal.  Through  this  program,  initiated  in 
1993,  the  OCC  undertook  a  comprehensive  review 
and  revision  of  all  of  its  regulations  in  order  to  elimi¬ 
nate  unnecessary  regulatory  burden,  promote  nation¬ 
al  bank  competitiveness,  and  make  the  rules  simpler 
and  easier  to  understand. 

In  1996,  the  OCC  published  final  rules  revising  17 
regulations  under  the  program.  LRA  attorneys 
worked  with  staff  in  other  divisions  of  the  Law 
Department  and  throughout  the  OCC  to  prepare 
these  final  rules,  which  covered  a  wide  range  of  legal 
and  supervisory  issues.  Revisions  to  the  following 
rules  are  among  the  most  significant  regulatory 
actions  that  the  OCC  took  in  1996: 

•  Part  5:  Rules,  Policies,  and  Procedures  for 
Corporate  Activities.  The  final  rule  comprehen¬ 
sively  revises  and  streamlines  the  OCC’s  rules, 
policies,  and  approval  process  for  applications 
and  corporate  filings.  It  also  substantially  revis¬ 


es  the  OCC’s  operating  subsidiary  rules,  provid¬ 
ing  different  levels  of  review  and  treatment  for 
operating  subsidiary  applications  depending  on 
the  novelty  and  complexity  of  the  activities  to  be 
undertaken.  The  final  rule  establishes  a  proce¬ 
dure  that  national  banks  can  use  to  request 
approval  for  an  operating  subsidiary  to  engage 
in  activities  that  would  not  be  permissible  for  the 
bank  to  conduct  directly.  This  latter  type  of 
application  is  subject  to  a  public  notice  and 
comment  process  and  the  OCC  will  approve 
such  an  application  only  under  certain,  well 
defined  conditions. 

•  Part  7:  Interpretive  Rulings.  The  final  rule  mod¬ 
ernizes  and  clarifies  interpretive  rulings  in  a  vari¬ 
ety  of  areas,  including  electronic  money  and 
banking,  corporate  governance,  and  the  defini¬ 
tion  of  “interest”  for  purposes  of  12  USC  85. 

•  Part  1:  Investment  Securities.  The  final  rule 
updates  the  OCC’s  regulations  to  reflect  certain 
statutory  changes  and  codifies  important  OCC’s 
interpretive  positions  with  respect  to  the  permis¬ 
sibility  of  asset  securitization  and  indirect  invest¬ 
ment  in  assets  in  which  a  national  bank  may 
invest  directly. 

•  Part  9:  Fiduciary  Activities.  The  final  revision  to 
Part  9,  which  comprehensively  revises  the 
OCC’s  fiduciary  activities  regulation  for  the  first 
time  since  1963  and  includes  revisions  to  the 
rules  on  collective  investment  funds,  modern¬ 
izes  the  OCC’s  rules  to  reflect  the  significant 
changes  that  have  taken  place  in  the  way 
national  banks  conduct  these  lines  of  business. 

A  summary  of  all  rules  revised  since  the  inception  of 
the  Regulation  Review  Program  appears  following  the 
summaries  of  past  year’s  activities  of  the  Law 
Department  and  Bank  Organization  and  Structure. 

LRA’s  regulatory  work  also  includes  participation  in 
interagency  working  groups  responsible  for  produc¬ 
ing  rules  to  be  issued  jointly  by  some  or  all  of  the  fed¬ 
eral  banking  agencies.  In  1996,  the  agencies  jointly 
initiated  projects  to  implement  the  Congressional 
directive  in  section  303  of  the  Riegle  Community 
Development  and  Regulatory  Improvement  Act  of 
1994  (the  CDRI  Act)  that  they  work  to  achieve  unifor¬ 
mity  in  their  regulations  that  implement  common 
statutory  or  supervisory  policies.  These  projects 
include  revision  of  the  agencies’  qualification  stan¬ 
dards  for  officers  and  directors  of  insured  institutions 
and  revision  of  the  regulations  that  apply  to  changes 
in  bank  control. 
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Legislation 

LRA's  legislative  responsibilities  include  summarizing 
and  analyzing  pending  and  enacted  legislation 
affecting  national  banks  and  the  OCC  and  its 
employees;  drafting  legislative  materials  for  the  OCC 
and,  upon  request,  providing  drafting  support  to  the 
Department  of  the  Treasury  and  technical  assistance 
to  congressional  committees  and  members  of 
Congress;  advising  in  the  development  of  the  OCC’s 
positions  on  legislative  issues;  assisting  in  the  prepa¬ 
ration  of  the  Comptroller’s  congressional  testimony; 
and  responding  to  written  or  telephone  inquiries  from 
members  of  Congress  or  congressional  staff  for  infor¬ 
mation  about  the  OCC’s  positions  or  about  the  impact 
a  legislative  proposal  may  have  on  national  banks  or 
their  supervision. 

Legislative  activity  in  1996  focused  principally  on 
efforts  to  modernize  the  financial  institutions  industry, 
to  reform  the  Federal  government’s  regulatory 
process,  and  to  provide  additional  relief  from  regula¬ 
tory  burden  to  national  banks  and  other  financial  insti¬ 
tutions.  No  financial  modernization  legislation 
passed  the  104th  Congress,  but  Congress  did  enact 
burden-relief  legislation  in  the  form  of  the  Economic 
Growth  and  Regulatory  Paperwork  Reduction  Act  of 
1996  (EGRPRA). 

LRA  analyzed,  monitored,  and  provided  comments  to 
Congress  on  proposed  legislation  addressing  these 
matters.  The  division  also  prepared  a  comprehensive 
summary  of  the  EGRPRA  as  well  as  summaries  of 
other  laws  that  were  enacted. 

Capital 

LRA  provides  drafting  assistance  and  legal  counsel 
with  respect  to  the  OCC’s  capital  regulations,  most  of 
which  are  issued  jointly  by  the  OCC,  the  Board  of 
Governors  of  the  Federal  Reserve  System,  and  the 
Federal  Deposit  Insurance  Corporation.  For  exam¬ 
ple,  in  1996,  the  OCC  (and  the  other  agencies)  issued 
final  rules  revising  the  risk-based  capital  regulations 
to  incorporate  a  capital  component  for  market  risk. 
The  agencies  also  agreed  to  propose  amendments  to 
their  respective  capital  rules  that,  consistent  with  the 
directive  in  section  303  of  the  CDRI  Act,  would  elimi¬ 
nate  some  of  the  remaining  differences  in  those  rules. 

national  Banks'  Insurance  Activities 

In  October  1996,  the  OCC  issued  an  advisory  letter 
on  national  banks'  insurance  and  annuity  sales  activ¬ 
ities  LRA  provided  the  drafting  support  for  the  advi¬ 
sory  letter,  which  sets  forth  guidance  for  national 
banks  engaged  in  these  activities  in  areas  such  as 


tying  restrictions,  the  applicability  of  state  insurance 
laws  in  light  of  the  U.S.  Supreme  Court’s  decision  in 
Barnett  Bank  of  Marion  County  N.A.  v.  Nelson,  and 
factors  bank  management  should  consider  to  ensure 
that  insurance  activities  are  conducted  in  a  safe  and 
sound  manner.  LRA  also  participates  in  the  insur¬ 
ance  implementation  working  group,  which  is  an 
OCC-wide  task  force  addressing  supervisory  issues 
relating  to  national  banks’  insurance  activities,  and 
serves  as  liaison  with  state  insurance  commissioners 
and  groups  of  bankers  engaged  in  insurance  activi¬ 
ties. 

Litigation 

The  Litigation  Division  (LIT)  represents  the  OCC  in 
court  under  a  grant  of  independent  litigating  authori¬ 
ty.  The  division  also  works  closely  with  the  U.S. 
Department  of  Justice  and  with  U.S.  Attorneys  on 
matters  of  mutual  interest.  During  1996,  the  courts 
issued  several  significant  decisions  in  cases  in  which 
the  OCC  was  involved. 

•  Barnett  Bank  of  Marion  County,  N.A.  v.  Nelson: 
On  March  26,  1996,  the  U.S.  Supreme  Court 
held  that  the  McCarran-Ferguson  Act  does  not 
protect  from  preemption  a  Florida  law  prohibit¬ 
ing  most  banks  from  selling  insurance  as  agent. 
As  a  result,  federal  banking  law,  12  USC  92, 
which  authorizes  a  national  bank  located  in  a 
place  of  less  than  5,000  persons  to  sell  insur¬ 
ance,  preempts  the  Florida  prohibition. 

•  Smiley  v.  Citibank  (South  Dakota),  N.A.:  On 
June  3,  1996,  the  U.  S.  Supreme  Court  ruled  that 
the  OCC  had  reasonably  interpreted  the  term 
“interest”  in  the  National  Bank  Act’s  usury 
statute,  12  USC  85,  to  include  late  payment 
fees.  It  was  also  ruled  that  the  petitioner  had 
failed  to  establish  that  the  Court  should  not 
accord  its  customary  deference  to  the 
Comptroller's  interpretation  of  an  ambiguous 
provision. 

•  Ghiglieri  v.  Ludwig:  On  May  22,  1996,  the  U.  S. 
District  Court  for  the  Northern  District  of  Texas 
set  aside  the  Comptroller’s  decision  authorizing 
Commercial  National  Bank  of  Texarkana  to  relo¬ 
cate  its  main  office  across  state  lines  from 
Arkansas  to  Texas  while  retaining  its  preexisting 
branches  in  Arkansas.  The  court  held  that  the 
main  office  relocation  statute,  12  USC  30,  is  lim¬ 
ited  by  the  branching  provisions  of  the 
McFadden  Act,  12  USC  36(c).  Two  months 
later,  the  U.  S.  District  Court  for  the  Western 
District  of  Oklahoma,  in  Bank  of  Western 
Oklahoma  v.  First  National  Bank  of  Sayre. 
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reached  the  opposite  conclusion,  concluding 
that  section  30  operates  independently  of  sec¬ 
tion  36.  In  August,  the  U.S.  District  Court  for  the 
District  of  Connecticut,  in  Burke  v.  Ludwig,  set 
aside  and  remanded  the  Comptroller’s  decision 
authorizing  three  national  bank  subsidiaries  of 
Fleet  Financial  Group,  Inc.,  to  relocate  their  main 
offices  across  state  lines  to  Massachusetts  while 
retaining  existing  branches,  and  to  consummate 
an  intrastate  merger  with  two  other  banks  in 
Massachusetts  after  the  relocation.  In  October, 
the  U.S.  District  Court  for  the  Western  District  of 
Texas,  in  Ghiglieri  v.  Sun  World,  N.A.,  invalidat¬ 
ed  the  Comptroller’s  decision  permitting  Sun 
World,  N.A.,  to  relocate  its  main  office  from 
Texas  to  New  Mexico  while  retaining  branches 
in  Texas.  By  the  end  of  the  year,  all  of  these 
decisions  except  Bank  of  Western  Oklahoma 
had  been  appealed. 

•  James  Madison  Limited  v.  Ludwig:  On  May  3, 
1996,  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  upheld  the  OCC’s  determi¬ 
nation  that  Madison  National  Bank,  Washington, 
DC,  and  Madison  National  Bank  of  Virginia  were 
insolvent.  Among  other  things,  the  appellate 
court  rejected  Madison’s  contention  that  the 
lower  court  should  have  reviewed  all  the  bank’s 
loan  files,  underwriting  materials,  and  credit 
documents  the  examiners  might  have  seen  dur¬ 
ing  their  on-site  examinations.  The  court  also 
held  that  the  OCC  acted  reasonably  in  requiring 
the  bank  to  establish  both  general  and  specific 
reserve  allocations. 

•  Houston  Business  Journal  v.  OCC:  On  June  21 , 
1996,  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  denied  a  motion  to  compel 
the  OCC  to  produce  examination  reports  to  a 
party  engaged  in  a  private  lawsuit  in  the  state 
courts  of  Texas.  The  court  held  that  a  federal 
court  lacks  subject  matter  jurisdiction  to  issue  a 
subpoena  in  support  of  litigation  pending  in  a 
state  court. 

•  Vander  Zee  v.  Reno:  On  October  4,  1996,  the 
U.S.  Court  of  Appeals  for  the  Fifth  Circuit,  in  an 
unpublished  decision,  dismissed  two  OCC  offi¬ 
cials  as  defendants  from  Bivens  actions  and  the 
United  States  from  a  Federal  Tort  Claims  Act 
claim.  The  court  held  that  the  existence  of  a  for¬ 
mal  removal  procedure  in  12  USC  1818  does 
not  prevent  the  OCC  from  using  informal  means 
to  supervise  bank  personnel,  including  advising 
a  bank’s  board  on  removal  of  bank  personnel. 

The  Litigation  Division  also  drafts  administrative  deci¬ 
sions  for  the  Comptroller  and  represents  the  OCC 


before  the  Equal  Employment  Opportunity 
Commission,  the  Merit  Systems  Protection  Board,  and 
the  General  Services  Administration  Board  of 
Contract  Appeals. 

In  one  significant  administrative  decision,  the 
Comptroller  imposed  civil  money  penalties  and  resti¬ 
tution  orders  on  several  directors  of  the  failed 
Rushville  National  Bank,  Rushville,  Indiana.  The 
respondents  have  sought  review  of  the  Comptroller’s 
decision  in  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  OCC  has  filed  a  motion  to  dis¬ 
miss  on  the  ground  that  review  was  not  sought  within 
the  statutory  time  period. 

Securities  and  Corporate  Practices 

The  Securities  and  Corporate  Practices  Division 
(SCP)  provides  legal  counsel  to  the  OCC  and  advis¬ 
es  the  public  on  federal  securities  and  banking  laws 
related  to  bank  securities  activities;  bank  sales  of 
mutual  funds,  annuities,  and  insurance;  bank  deriva¬ 
tive  activities;  bank  fiduciary  matters;  bank  corporate 
practices;  and  bank  investments. 

SCP  administers  and  enforces  the  federal  securities 
laws  affecting  national  banks  with  publicly  traded  secu¬ 
rities,  including  the  Securities  Exchange  Act  of  1934 
(Exchange  Act),  and  the  OCC’s  related  disclosure  reg¬ 
ulations  at  12  CFR  11.  The  division  also  enforces  the 
OCC’s  securities  offering  disclosure  rules  (12  CFR  16), 
which  govern  national  banks’  public  and  private  offers 
and  sales  of  their  securities,  as  well  as  national  bank 
activities  conducted  under  the  Investment  Company 
Act  of  1940,  the  Investment  Advisers  Act  of  1940,  and 
the  Trust  Indenture  Act  of  1939. 

The  division  is  responsible  for  the  OCC’s  enforcement 
program  to  assure  national  bank  compliance  with  fed¬ 
eral  securities  laws  applicable  to  bank  municipal  and 
government  securities  dealers,  bank  transfer  agents, 
and  other  bank  securities  activities.  SCP  is  the  OCC’s 
liaison  to  federal  and  state  securities  regulatory  agen¬ 
cies,  including  the  Securities  and  Exchange 
Commission  (SEC). 

In  carrying  out  these  responsibilities,  as  in  past  years, 
the  division  reviewed  offering  circulars,  abbreviated 
information  statements,  notices  of  nonpublic  offer¬ 
ings,  annual  and  special  meeting  proxy  materials, 
periodic  reports,  and  other  reports  filed  with  the  OCC 
under  the  Comptroller’s  securities  disclosure  rules 
and  merger  application  procedures.  SCP  also  con¬ 
tinued  to  contribute  to  the  SEC’s  enforcement  and  dis¬ 
closure  review  responsibilities  by,  for  example, 
arranging  for  the  SEC  to  review  bank  examination 
reports  and  work  papers  in  SEC  enforcement  cases. 
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SCP  also  provides  the  SEC  with  information  on  nation¬ 
al  bank  subsidiaries  of  bank  holding  companies  filing 
securities  disclosures  with  the  SEC.  In  1996,  the  divi¬ 
sion  also  referred  potential  violations  of  securities 
laws  under  the  SEC's  jurisdiction  to  the  SEC. 

Additionally,  in  1996,  SCP  prepared  or  participated  in 
the  issuance  of  several  significant  opinions.  These 
opinions  are  summarized  below. 

Bank  Sales  of  Insurance  and  Annuity  Products 

SCP  provided  the  legal  analysis  underlying  an  opin¬ 
ion  letter  that  addressed  the  scope  of  general  insur¬ 
ance  activities  authorized  under  12  USC  92.  In  the 
letter,  the  OCC  concluded  that  a  national  bank  insur¬ 
ance  agency  located  in  a  “place  of  5,000”  must  be 
bona  fide,  and  should  be  permitted  the  same  market¬ 
ing  range  and  be  able  to  use  the  same  marketing 
tools  and  facilities  as  are  generally  available  for 
licensed  insurance  agencies  in  the  state  where  the 
bank  agency  operates.  SCP  also  prepared  an  opin¬ 
ion  letter  clarifying  that  12  USC  24(seventh)  preempts 
Texas  insurance  licensing  laws  with  respect  to  annu¬ 
ities  sales  by  national  banks  to  the  extent  that  those 
laws  prevent  or  impair  the  ability  of  national  banks  to 
exercise  their  authority  under  12  USC  24(seventh)  to 
sell  annuities. 

Additionally,  SCP  provided  the  legal  analysis  for  the 
opinion  that,  under  the  facts  presented,  a  bank  oper¬ 
ating  subsidiary  could  reinsure  a  portion  of  the  mort¬ 
gage  insurance  on  loans  originated  or  purchased  by 
the  subsidiary’s  parent  bank  or  one  of  its  affiliates 
since  this  activity  is  part  of,  or  incidental  to,  the  busi¬ 
ness  of  banking. 

Fiduciary  Activities  and  Management  of  Collective 
Investment  Funds 

In  the  fiduciary  activities  and  management  of  collec¬ 
tive  investment  funds  (CIFs)  area,  SCP  prepared  an 
opinion  letter  that  stated  that  national  banks  may  col¬ 
lectively  invest  fiduciary  funds  for  which  the  bank  or 
its  affiliated  banks  act  as  managing  agent  when  there 
is  a  true  fiduciary  purpose  for  the  combination  of  trust 
assets.  The  division  also  provided  the  legal  analysis 
supporting  the  opinion  that  national  banks  may  invest 
CIF  assets  in  mutual  funds,  including  mutual  funds 
that  pay  the  bank  a  servicing  fee,  without  the  bank 
having  to  reduce  its  trustee  fees  if  the  bank  con¬ 
cludes,  based  upon  a  reasoned  opinion  of  trust  coun¬ 
sel,  that  such  an  arrangement  is  authorized  by  applic¬ 
able  state  law  is  consistent  with  the  trust  instrument, 
is  appropriate  for  the  particular  trust  accounts,  and  is 
consistent  with  OCC  regulations,  including  12  CFR 
9  1 8(b)(  12) 


Investment  Securities 

In  the  investment  securities  area,  SCP  provided  the 
analysis  underlying  an  opinion  letter  that  addressed 
for  the  first  time  a  national  bank's  ability  to  securitize 
pools  of  community  development  loans.  In  the  letter, 
the  OCC  approved  a  national  bank’s  purchase  of  tax- 
exempt,  unrated  municipal  revenue  bonds  through 
the  Delaware  Community  Investment  Corporation’s 
Tax-Exempt  Bond  Program.  The  bank  could  treat  the 
bonds  as  loan  participations  or  investment  securities 
subject  to  an  aggregate  investment  limit  of  no  more 
than  5  percent  of  the  bank's  capital  and  surplus. 

Derivatives 

In  the  derivatives  area,  SCP  provided  the  legal  analy¬ 
sis  for  a  corporate  decision  permitting  a  national  bank 
to  establish  an  operating  subsidiary  (special  purpose 
vehicle/derivatives  product  company)  to  engage  in 
certain  derivatives-related  activities  that  are  permissi¬ 
ble  for  national  banks.  Such  a  subsidiary  should 
enable  banks  to  deal  with  highly  rated  counter  parties 
and  to  increase  their  derivatives  revenues  and  prof¬ 
itability. 

Regulatory  Matters 

As  part  of  the  OCC’s  Regulatory  Review  Program, 
SCP  staff  participated  in  a  number  of  regulatory  pro¬ 
jects,  including  final  revisions  to  the  following  OCC 
rules:  fiduciary  powers  and  collective  investment  fund 
rules  at  12  CFR  9;  investment  securities  regulations  at 
12  CFR  1;  record  keeping  and  confirmation  require¬ 
ments  for  securities  transactions  at  12  CFR  12;  and 
corporate  activities  regulations  at  12  CFR  5. 

In  addition,  SCP  staff  worked  with  representatives 
from  the  Federal  Reserve  System  and  Federal 
Deposit  Insurance  Corporation  to  issue  proposed 
interagency  rules  in  two  securities  areas.  The  OCC 
jointly  proposed  rules,  at  12  CFR  12B,  that  would 
impose  qualification  and  examination  requirements 
upon  bank  employees  who  engage  in  or  supervise 
bank-direct  retail  securities  transactions.  Also,  inter¬ 
agency  rules  at  12  CFR  13  were  proposed  that  would 
regulate  the  sales  practices  of  banks  that  are  govern¬ 
ment  securities  brokers  or  dealers  by  adopting  rules 
substantially  like  the  Business  Conduct  and  Suitability 
Rules  of  the  National  Association  of  Securities 
Dealers. 

Electronic  Money  and  Banking 

In  1996,  increased  focus  was  placed  on  issues  that 
have  arisen  as  a  result  of  technological  changes  in 
the  ways  in  which  the  business  of  banking  is  now 
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being  conducted  and  will  be  conducted  in  the  future. 
These  issues  relate  both  to  the  manner  in  which  bank¬ 
ing  services  are  provided  and  the  capacities  through 
which  banks  may  participate  in  the  development  of 
the  evolving  technology  through  which  their  services 
can  be  provided. 

In  the  past  year,  the  legal  analyses  underlying  a  num¬ 
ber  of  significant  opinions  addressing  electronic 
money  and  banking  issues  were  issued.  These  opin¬ 
ions  are  summarized  below. 

Stored  Value 

Legal  analysis  was  provided  which  supported  the 
approval  given  to  three  national  banks  to  invest  in  a 
company  that  would  issue  electronic  stored  value  in 
an  open  or  widely  dispersed  system  and  provide 
support  services  for  the  stored  value  system.  The 
issuance  and  redemption  of  stored  value  was  found 
to  represent  a  new  way  of  conducting  the  traditional 
payments  business  of  banks. 

In  another  matter,  it  was  concluded  to  be  permissible 
for  a  national  bank  to  invest  in  a  company  that  would 
develop,  install,  and  support  “closed”  stored  value 
systems  based  on  smart  card  technology.  The  col¬ 
lection,  processing,  and  settlement  of  stored  value 
payments  were  determined  to  be  incidental  to  the 
business  of  banking.  While  the  smart  card  system 
would  also  support  nonbanking  functions,  the  activity 
was  found  to  be  permissible  provided  the  nonbank¬ 
ing  functions  did  not  dominate  the  permissible  bank¬ 
ing  functions. 

Home  and  Remote  Banking  Services 

In  another  opinion,  it  was  determined  that  a  national 
bank  could  provide  home  banking  services  by  means 
of  a  direct  and  Internet  connection  to  the  bank’s  home 
banking  system.  It  was  also  concluded  that  legiti¬ 
mate  excess  capacity  in  Internet  access  could  be 
provided  to  customers  and  non-bank  customers  in 
the  bank’s  service  area.  Subsequently,  in  a  licensing 
decision,  approval  was  given  for  national  banks, 
through  minority  investments  in  limited  liability  com¬ 
panies,  to  operate  an  electronic  network  and  gateway 
to  support  home  banking  operations  of  the  investing 
banks  and  other  banks. 

Additionally,  an  opinion  was  issued  permitting  a 
national  bank  to  dispense  “alternate  media”  from 
ATMs  -  i.e.,  public  transportation  tickets,  event  tick¬ 
ets,  gift  certificates,  and  prepaid  phone  cards.  The 
opinion  was  based  on  the  determination  that  such 
activities  are  either  part  of  the  business  of  banking  or 
incidental  thereto. 


Correspondent  Services 

In  the  context  of  correspondent  banking  services,  it 
was  concluded  that  a  national  bank,  through  an  oper¬ 
ating  subsidiary,  could  provide  computer  network 
services  and  related  full  function  hardware  to  other 
financial  institutions.  The  provision  of  hardware  was 
found  to  be  permissible  in  that,  under  the  circum¬ 
stances  presented,  the  hardware  was  subordinate  to 
the  permissible  services  in  terms  of  the  gross  profits 
that  were  anticipated  to  be  realized  by  the  subsidiary. 

Other  Payment-Related  Services 

Subject  to  conditions,  it  was  concluded  that  a  national 
bank  can  make  a  minority  investment  in  a  company 
providing  electronic  funds  transfer  and  electronic  data 
interchange  in  a  worldwide  electronic  commerce  net¬ 
work.  This  conclusion  was  based  on  the  analysis  that 
such  an  investment  would  be  convenient  or  useful  to 
the  investing  bank  in  conducting  its  banking  business. 

It  was  also  determined  that  a  national  bank  may  pur¬ 
chase  a  minority  interest  in  a  limited  liability  company 
to  engage  in  the  development,  distribution,  and  main¬ 
tenance  of  computer  software  for  cash  management 
applications.  In  this  opinion,  it  was  concluded  that 
cash  management  services  are  part  of  the  business 
of  banking. 

District  Legal  Staffs 

Located  in  each  of  the  OCC’s  six  district  offices,  the 
district  legal  staffs  continued  in  1996  to  provide  legal 
advice  and  service  to  district  management,  examin¬ 
ing  personnel,  national  banks,  bank  counsel,  and  the 
public.  Operating  under  the  management  and  direc¬ 
tion  of  District  Counsel  and  in  coordination  with  other 
Law  Department  components,  district  legal  staff 
members  were  increasingly  active  throughout  1996  in 
the  resolution  of  significant  licensing,  bank  powers, 
and  other  banking  law  issues.  As  well,  the  district 
legal  staffs  continued  to  function  as  the  primary 
source  of  legal  service  and  support  for  OCC’s  district 
office  supervisory  personnel  in  the  examination  and 
licensing  areas.  The  staffs  were  also  active  in  the 
enforcement  area  and  assisted  in  implementation  of 
OCC’s  new  Fast  Track  Enforcement  Program. 

In  1996,  District  Counsel  and  their  staffs  were  active 
in  providing  outreach  to  the  banking  bar  and  their 
counterparts  with  state  and  federal  regulatory  agen¬ 
cies.  As  well,  the  district  staffs  continued  to  actively 
participate  in  a  number  of  interagency  initiatives  such 
as  local  bank  fraud  working  groups.  In  the  past  year. 
District  Counsel  also  continued  to  serve  as  the  OCC 
ethics  officials  in  the  district  offices. 
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Regulation  Review  Program 

Areas  Completed  as  of  December  31 ,  1996 

Part  1  —  Investment  Securities 

□  Recognizes  a  new  category  of  securities  — 
termed  “Type  IV”  securities  —  that  implements 
legislative  changes  allowing  national  banks  to 
buy  investment  grade  commercial  and  residen¬ 
tial  mortgage-related  securities  and  small  busi¬ 
ness  loan-related  securities  free  from  the  10  per¬ 
cent  of  capital  limitation  that  had  previously 
applied.  For  reasons  of  safety  and  soundness, 
all  Type  IV  securities  must  be  composed  of 
interests  in  pools  of  loans  to  “numerous”  oblig¬ 
ors.  Moreover,  certain  Type  IV  securities  —  that 
is,  small  business  related  securities  rated  in  the 
third  or  fourth  highest  rating  category  —  are 
subject  to  a  per-issuer  limit  of  25  percent  of  a 
bank’s  capital  and  surplus. 

□  Codifies  longstanding  OCC  precedent  by  rec¬ 
ognizing  a  second  new  category  of  securities  — 
termed  “Type  V”  securities  —  that  are  invest¬ 
ment  grade  securities  composed  of  assets  in 
which  a  national  bank  could  invest  directly.  A 
bank’s  investment  in  Type  V  securities  is  subject 
to  certain  conditions  designed  to  ensure  safety 
and  soundness.  First,  Type  Vs  must  be  com¬ 
posed  of  a  pool  of  loans  to  “numerous”  obligors. 
Second,  the  Type  Vs  must  be  "marketable"  as 
defined  in  the  regulation.  Finally,  a  bank's 
investment  in  Type  V  securities  is  subject  to  a 
limit  of  25  percent  of  capital  and  surplus. 

□  Enables  national  banks  to  make  investments  in 
certain  corporate  bonds  exempt  from  registra¬ 
tion  under  the  Securities  and  Exchange 
Commission’s  Rule  144A. 

~S  Incorporates  the  OCC’s  longstanding  interpre¬ 
tive  position  that  national  banks  may  securitize 
and  sell  loan  assets  that  they  hold. 

□  Simplifies  the  capital  calculation  required  for 
national  banks  to  compute  their  investment  lim¬ 
its  for  Types  II,  III,  IV,  and  V  securities.  The  cal¬ 
culation  may  be  done  quarterly,  using  the  same 
calculation  as  for  the  quarterly  call  report,  rather 
than  each  time  an  investment  is  made  as  was 
required  under  the  old  regulation. 

“1  Retains,  in  more  flexible  form,  the  existing 
authority  for  national  banks  to  invest  in  debt 


securities  that  do  not  satisfy  the  rating  require¬ 
ments  that  the  regulation  otherwise  imposes. 
Under  the  streamlined  standard  that  the  new 
regulation  applies  to  investments  in  this  catego¬ 
ry,  a  bank  must  be  able  to  conclude,  based 
upon  reliable  estimates,  that  the  obligor  will  sat¬ 
isfy  its  obligations  under  the  security  and  the 
bank  must  believe  that  the  security  may  be  sold 
with  reasonable  promptness  at  a  price  that  cor¬ 
responds  reasonably  to  its  fair  value.  A  bank’s 
aggregate  investments  in  this  category  are  limit¬ 
ed  to  5  percent  of  capital  and  surplus. 

Part  2  —  Disposition  of  Credit  Life  Insurance 

Income 

□  Preserves  national  banks’  ability  to  establish 
bonus  and  incentive  plans  in  connection  with 
the  sale  of  credit  life  insurance,  removes  the 
restrictions  on  the  frequency  of  bonus  pay¬ 
ments,  and  provides  that  recommendations  to 
customers  to  buy  insurance  should  be  based  on 
the  benefits  of  the  policy,  not  on  commissions 
received  from  the  sale. 

Part  3  —  Minimum  Capital  Ratios 

□  Interagency  final  rule  expands  and  revises  the 
set  of  off-balance-sheet  credit  conversion  fac¬ 
tors  used  to  calculate  the  potential  future  credit 
exposure  on  derivative  contracts  and  permits 
banks  to  net  multiple  derivative  contracts  sub¬ 
ject  to  a  qualifying  bilateral  netting  contract 
when  calculating  potential  future  credit  expo¬ 
sure. 

□  Lowers  the  risk  weight  on  certain  loans  collater¬ 
alized  by  cash  or  government  securities  from  20 
percent  to  0  percent. 

□  Limits  the  amount  of  capital  that  a  bank  must 
hold  on  assets  sold  with  recourse  to  the  maxi¬ 
mum  contractual  loss  exposure  retained  by  the 
bank  under  the  recourse  obligation  if  that 
amount  is  less  than  the  amount  of  the  effective 
capital  requirement  for  the  underlying  asset. 

□  Interagency  interim  rule  (with  request  for  com¬ 
ment)  prescribes  the  same  regulatory  capital 
treatment  for  originated  mortgage  servicing 
rights  (OMSRs)  as  for  purchased  mortgage  ser¬ 
vicing  rights  (PMSRs).  Under  this  interim  rule, 
both  OMSRs  and  PMSRs  may  be  included  in 
regulatory  capital,  subject  to  an  overall  limit  of 
50  percent  of  Tier  1  capital. 
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Parts  4,  10,  11,  and  18  —  Public  Information  and 

Technical  Amendments 

□  Facilitates  the  OCC’s  ability  to  intervene  in  judi¬ 
cial  proceedings  to  protect  national  banks’ 
reports  of  examination,  where  appropriate,  dur¬ 
ing  the  discovery  phase  of  litigation. 

□  Permits  a  bank  to  give  nonpublic  information  to 
consultants  without  prior  OCC  approval,  provid¬ 
ed  certain  conditions  are  satisfied.  The  consul¬ 
tant  must  be  under  written  contract  to  provide 
services  to  the  bank  and  must  agree  that  it  will 
not  disseminate  the  nonpublic  information  fur¬ 
ther  and  that  it  will  use  the  nonpublic  information 
only  as  provided  in  its  agreement  with  the  bank. 

Part  5  —  Rules,  Policies,  and  Procedures  for 

Corporate  Activities 

□  Establishes  an  expedited,  streamlined  approval 
process  for  most  corporate  filings  submitted  by 
"eligible  banks.”  A  bank  is  “eligible”  if  it  is:  (1) 
well  capitalized;  (2)  rated  CAMEL  1  or  2;  (3) 
rated  “Outstanding”  or  “Satisfactory”  for  CRA 
purposes;  and  (4)  not  currently  subject  to  cer¬ 
tain  enforcement  orders  issued  by  the  OCC. 
Banks  that  qualify  as  “eligible”  may  receive 
expedited  processing  of  applications  for, 
among  other  things,  new  branches,  corporate 
reorganizations,  bank  service  corporations,  and 
fiduciary  powers. 

□  For  applications  subject  to  the  Community 
Reinvestment  Act  (CRA),  expedited  processing 
is  coupled  with  a  new  “rapid  response” 
approach  to  adverse  CRA  comments.  Under 
this  approach,  the  OCC  will  conduct  targeted 
exams  during  the  comment  period  to  assess 
quickly  the  significance  of  potential  CRA  issues 
and  modify  the  processing  of  the  application 
accordingly. 

□  Eliminates  paperwork  burden  by  reducing  the 
information  required  in  certain  applications  — 
such  as  charter  conversions,  consolidations, 
mergers,  corporate  reorganizations,  and  similar 
transactions  —  permitting  applicants  to  incor¬ 
porate  by  reference  information  already  submit¬ 
ted  to  the  OCC  or  to  another  federal  agency, 
and  permitting  applicants  to  rely  on  public 
notice  required  by  another  federal  agency  to 
satisfy  the  OCC’s  public  notice  requirements. 


□  Implements  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of  1996 
(EGRPRA)  by  eliminating  branch  applications 
for  ATMs  and  remote  service  units. 

□  Substantially  revises  the  OCC’s  operating  sub¬ 
sidiary  rules: 

•  Groups  permissible  operating  subsidiary 
activities  into  three  categories  based  on 
novelty  and  complexity  and  provides  dif¬ 
ferent  levels  of  treatment  for  applications, 
depending  upon  the  group  in  which  the 
activity  falls. 

•  Allows  an  “eligible  bank”  to  apply  for 
approval  for  an  operating  subsidiary  to 
engage  in  activities  that  are  part  of,  or  inci¬ 
dental  to,  the  business  of  banking,  includ¬ 
ing  activities  different  from  what  the  bank 
may  engage  in  directly,  subject  to  a  thor¬ 
ough  review  process,  including  public 
notice  and  opportunity  for  comment  on  the 
application  itself.  Approval  of  activities  in 
this  category  will  be  subject  to  numerous 
safeguards,  including  the  requirement  that 
the  bank  be  well  capitalized  and  well  man¬ 
aged,  that  the  bank  and  the  subsidiary 
each  have  appropriate  internal  controls  to 
manage  any  risk  associated  with  the  new 
activities,  and  that  the  subsidiary  observe 
the  formalities  necessary  to  ensure  corpo¬ 
rate  separateness.  Additional  safeguards 
apply  in  the  case  of  new  activities  that  the 
operating  subsidiary  conducts  as  principal. 

•  Reduces  the  level  of  voting  interest  required 
for  a  national  bank  to  own  in  an  operating 
subsidiary  from  80  percent  to  a  majority 
interest  or,  in  certain  circumstances  where 
the  bank  otherwise  controls  the  subsidiary, 
to  less  than  a  majority  interest. 

□  Incorporates  other  burden-reducing  features, 
including  recent  changes  to  banking  laws  made 
by  the  EGRPRA. 


Part  7  —  Interpretive  Rulings 

□  Modernizes  the  existing  data  processing  rule  to 
recognize  the  emerging  involvement  of  national 
banks  in  the  area  of  electronic  money  and  bank¬ 
ing.  The  rule  affirms  that  a  national  bank  may 
perform,  provide,  or  deliver  through  electronic 
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means  or  facilities  any  activity,  function,  prod¬ 
uct,  or  service  that  it  is  authorized  to  perform, 
provide,  or  deliver.  The  final  rule  also  recog¬ 
nizes  that  a  national  bank  may  market  and  sell 
excess  capacity  in  electronic  activities  to  third 
parties  for  uses  not  necessarily  related  to  finan¬ 
cial  services. 

□  Provides  additional  flexibility  for  national  banks 
to  structure  their  loan  business  by  clarifying  the 
circumstances  under  which  a  national  bank’s 
lending  activities  must  be  undertaken  at  an 
approved  main  office  or  a  branch  office  of  the 
bank.  Disbursal  of  bank  funds  representing 
loan  proceeds  at  bank-established  facilities  or 
by  bank  employees  to  bank  borrowers  must 
generally  be  undertaken  only  at  the  bank’s  main 
office  or  at  one  of  its  authorized  branch  offices. 
However,  loan  origination,  loan  approval  and 
disbursal  of  loan  proceeds  to  borrowers  by  third 
parties  need  not  be  done  at  a  bank’s  main  office 
or  branch  office. 

□  Provides  added  corporate  flexibility  by  permit¬ 
ting  a  national  bank  to  rely  on  recognized  bod¬ 
ies  of  corporate  law,  including  the  law  of  the 
state  where  the  bank’s  main  office  is  located  or 
where  its  holding  company  is  incorporated. 

□  Defines  the  types  of  charges  that  are  included  in 
the  term  “interest"  as  used  in  federal  banking 
law.  Under  the  final  rule,  “interest"  includes, 
among  other  things,  late  fees,  certain  insuffi¬ 
cient  funds  fees,  annual  fees,  and  cash 
advance  fees.  These  fees  can  be  applied 
across  state  lines  in  the  same  way  as  interest 
rates  on  credit  cards.  The  provision  will  enable 
banks  to  recoup  costs  from  customers  who  use 
these  services  or  incur  these  charges. 

□  Codifies  the  OCC’s  interpretive  position  regard¬ 
ing  the  ability  of  a  national  bank  to  lease  excess 
space,  share  space,  and  share  employees  with 
businesses  other  than  financial  institutions.  The 
final  rule  describes  certain  supervisory  and 
legal  considerations  that  apply,  for  example, 
these  other  businesses  and  their  employees 
should  be  conspicuously  and  separately  identi¬ 
fied  and  must  be  appropriately  licensed. 

“1  Updates  the  provisions  on  letters  of  credit  to 
reflect  current  industry  practices  and  to  cover  a 
broader  category  of  transactions  that  are  the 
functional  equivalent  of  letters  of  credit. 


Part  8  —  Assessment  of  Fees  (Interim  Rules  Issued) 

□  Allows  reduction  in  trust  fees  for  national  banks 
by  eliminating  the  specific  fee  calculation  for¬ 
merly  contained  in  the  regulation. 

□  Allows  the  OCC  to  reduce  the  assessment  for  a 
national  bank  in  a  multi-bank  holding  company 
structure  if  the  bank  is  not  the  largest  national 
bank  in  that  structure. 

Part  9  —  Fiduciary  Activities 

H  Comprehensively  revises  the  OCC’s  fiduciary 
activities  regulation  for  the  first  time  since  the 
regulation  was  issued  in  1963. 

□  Defines  more  clearly  the  types  of  activities  that 
are  fiduciary  and  therefore  within  the  scope  of 
part  9's  coverage.  In  addition  to  activities  in 
which  a  national  bank  acts  in  any  of  the  statuto¬ 
ry  fiduciary  capacities  (i.e.,  trustee,  executor, 
administrator),  an  activity  will  be  regulated 
under  part  9  if  a  national  bank  provides  portfolio 
investment  advice  for  a  fee  or  has  investment 
discretion  with  respect  to  an  account. 

□  Facilitates  more  efficient  fiduciary  operations  in 
multi-bank  holding  companies  by  allowing  a 
national  bank  that  accepts  a  deposit  of  fiducia¬ 
ry  cash  from  an  affiliated  bank  to  pledge  assets 
to  secure  the  deposit,  unless  prohibited  by 
applicable  law  (including  state  law). 

□  Promotes  more  efficient  administration  of  nation¬ 
al  bank  collective  investment  funds  by  substan¬ 
tially  revising  the  provisions  that  govern  those 
funds: 

•  Amends  the  exclusive  management 
requirement  to  allow  a  national  bank 
administering  a  collective  investment  fund 
to  delegate  responsibilities  (including 
investment  responsibilities)  to  others  if  pru¬ 
dent. 

•  Modifies  the  standard  under  which  a 
national  bank  may  charge  a  management 
fee  for  its  administration  of  a  collective 
investment  fund  to  provide  banks  with 
some  additional  flexibility  in  charging 
these  fees  while  safeguarding  the  interests 
of  consumers. 

•  Eliminates  the  10  percent  investment  and 
participation  limits  on  common  trust  funds. 
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□  Enhances  a  national  bank’s  ability  to  compete 
for  fiduciary  business  in  each  state  on  a  par  with 
that  state’s  institutions  by  providing  (consistent 
with  the  OCC’s  Interpretive  Letter  No.  695, 
issued  December  8,  1995)  that  the  extent  of 
fiduciary  powers  is  the  same  for  out-of-state 
national  banks  as  for  in-state  national  banks, 
and  that  extent  depends  upon  what  powers  the 
state  grants  to  the  fiduciaries  in  the  state  with 
which  the  national  bank  competes. 

Part  12  —  Securities  Recordkeeping  and 

Confirmation  Requirements 

□  Reduces  burden  by  expanding  and  updating  defi¬ 
nitions  that  clarify  the  scope  of  the  rule  and  mini¬ 
mize  the  need  to  reference  other  rules  and  statutes. 

□  Permits  the  use  of  electronic  or  automated 
records,  making  it  easier  for  banks  to  comply  with 
recordkeeping  and  confirmation  requirements. 

□  Clarifies  the  requirements  for  the  form  and  time 
of  notification  to  customers. 

□  Allows  national  banks  to  comply  with  require¬ 
ments  regarding  remuneration  disclosure  for 
mutual  fund  transactions  by  providing  informa¬ 
tion  regarding  remuneration  to  the  customer  in  a 
current  prospectus  at  or  before  the  completion 
of  the  transaction. 

Part  16  —  Securities  Offering  Disclosure  Rules 

□  Reduces  burden  on  national  banks  by  incorporat¬ 
ing  and  cross-referencing  provisions  of  the 
Securities  Act  of  1933  as  well  as  provisions  in  a 
number  of  the  SEC’s  rules.  Requires  that  offering 
documents  for  public  offerings  of  securities  gen¬ 
erally  contain  the  same  information  as  would  be 
required  by  the  appropriate  SEC  registration  form. 

□  Reduce  jrden  by  making  available  to  nation¬ 
al  bank  e  small  issuer  exemption  from  regis¬ 
tration  ,‘quirements.  Under  this  exemption, 
bankr  will  be  able  to  prepare  a  simplified  dis¬ 
closure  document  for  offerings  of  up  to  $5  mil¬ 
lion  in  a  12-month  period. 

□  Establishes  an  optional,  abbreviated  registration 
system  for  offers  and  sales  of  large-denomination 
investment  grade  debt  to  sophisticated  pur¬ 
chasers.  This  abbreviated  registration  system 
ensures  that  adequate  disclosures  are  received  by 
eligible  purchasers  without  unnecessary  require¬ 
ments  that  are  not  warranted  based  on  the  OCC’s 
experience  with  these  bank  debt  markets. 


Part  19  —  Rules  of  Practice  and  Procedure 

(Interagency) 

□  Clarifies  and  streamlines  the  rules  of  practice 
and  procedure  for  administrative  hearings  in 
contested  enforcement  cases. 

Parts  20  and  28  —  International  Operations; 
Federal  Branches  and  Agencies 

O  Reduces  burden  by  removing  the  requirement 
for  the  two  separate  filings  that  national  banks 
must  currently  make  when  they  establish  a  for¬ 
eign  branch  or  acquire  certain  foreign  invest¬ 
ments.  Permits  national  banks  simply  to  provide 
notice  of  these  transactions  and  this  require¬ 
ment  may  be  satisfied  by  providing  the  OCC 
with  a  copy  of  the  filing  made  with  the  Federal 
Reserve  Board. 

□  Consolidates  the  substantive  requirements  gov¬ 
erning  international  banking  operations  super¬ 
vised  by  the  OCC  into  a  single,  comprehensive 
regulation. 

Part  21  —  Reports  of  Crimes  and  Suspected 

Crimes  and  BSA  Compliance 

□  Clarifies  the  procedures  for  filing  reports  by 
implementing  a  new,  consolidated  interagency 
report  form,  the  Suspicious  Activity  Report 
(SAR),  that  melds  and  replaces  all  other  criminal 
referral  and  suspicious  financial  transaction 
reports.  The  final  rule  also  significantly  reduces 
the  number  of  suspicious  activity  reports  that 
banks  must  file  by  raising  the  dollar  thresholds 
for  the  mandatory  reporting  of  potential  criminal 
violations.  The  thresholds  are  increased  from 
$1,000  to  $5,000  in  circumstances  where  there 
is  an  identifiable  suspect  and  from  $5,000  to 
$25,000  where  there  is  no  identifiable  suspect. 

□  Substantially  reduces  burden  by  eliminating  the 
requirement  for  duplicative  filings  of  reports  of 
crimes  and  suspicious  activities;  permits  nation¬ 
al  banks  to  send  a  single  copy  of  each  report  to 
just  one  agency  —  the  Financial  Crimes 
Enforcement  Network  (FinCEN)  of  the 
Department  of  the  Treasury. 

□  Adds  a  safe  harbor  provision  reflecting  the 
OCC’s  opinion  that  the  Bank  Secrecy  Act  pro¬ 
tects  banks  from  liability  under  the  Right  to 
Financial  Privacy  Act  and  state  statutes  when 
they  file  SARs  with  law  enforcement  agencies. 
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“l  Streamlines  the  requirements  with  respect  to 
supporting  documentation.  Banks  need  not  file 
supporting  documentation  together  with  a  crim¬ 
inal  referral  and  must  retain  the  documentation 
in  their  own  files  for  five  years,  rather  than  ten. 
In  addition,  the  final  rule  permits  banks  to  main¬ 
tain  the  business  record  equivalents  of  support¬ 
ing  documents  rather  than  the  originals. 
Documents  may  thus  be  stored  more  cheaply 
and  efficiently  through  electronic  means. 

Part  22  —  Flood  Insurance  (Interagency) 

~\  Prevents  the  imposition  of  new  regulatory  bur¬ 
dens  by  clarifying  that  the  National  Flood 
Insurance  Reform  Act  of  1994  does  not  require 
national  banks  to  conduct  portfolio  reviews  of  all 
existing  loans  to  determine  whether  flood  insur¬ 
ance  coverage  is  adequate. 

□  Clarifies  that  national  banks  have  authority  to 
“force  place”  flood  insurance  on  behalf  of  a  bor¬ 
rower  when  collateral  securing  a  loan  lacks  ade¬ 
quate  coverage. 

□  Authorizes  national  banks  to  charge  a  reason¬ 
able  fee  for  determining  whether  property  is 
located  in  a  flood  hazard  area  and  to  include  in 
that  fee  a  charge  for  monitoring  the  flood  hazard 
status  of  the  property  during  the  life  of  the  loan. 

Part  23  —  Leasing 

□  Specifically  authorizes  national  banks  to 
engage  in  activities  incidental  to  both  section 
24(Seventh)  leases  and  CEBA  leases  and 
retains  a  case-by-case  approach  to  OCC 
approval  of  particular  activities  as  incidental  to 
leasing. 

□  Authorizes  national  banks  to  acquire  property  to 
be  leased  without  arrangements  for  the  leasing 
of  that  property  having  been  completed  if  the 
bank  satisfies  certain  conditions  demonstrating 
that  the  acquisition  of  the  property  is  not  specu¬ 
lative.  The  conditions  include  the  requirements 
that  the  acquisition  of  the  property  be  consistent 
with  either  the  bank's  existing  leasing  business 
or  with  its  business  plan  for  a  new  or  expanded 
leasing  business  and  that  the  bank’s  aggregate 
investment  in  property  under  this  authority  not 
exceed  15  percent  of  its  capital  and  surplus. 

"1  Extends  the  holding  period  for  off-lease  proper¬ 
ty  (that  is,  property  that  reverts  to  the  national 
bank  upon  the  expiration  of  a  lease  or  the 


lessee’s  default)  to  five  years,  with  the  possibili¬ 
ty  of  an  extension  for  up  to  an  additional  five 
years  if  the  bank  makes  a  clearly  convincing 
demonstration  that  the  additional  period  is  nec¬ 
essary. 

Part  24  —  Community  Development  Corporation 

and  Project  Investments 

□  Provides  more  flexible  criteria  for  the  OCC’s 
review  of  investments  in  community  development 
and  other  projects  that  primarily  promote  the 
public  welfare  in  order  to  encourage  innovation  in 
national  banks’  investments  under  part  24. 

□  Simplifies  and  streamlines  the  rule’s  procedures 
for  prior  approval  and  self-  certification  of  invest¬ 
ments. 

□  Encourages  public-private  partnerships  between 
national  banks  and  their  communities  by  continu¬ 
ing  to  require  banks  to  show  nonbank  community 
support  for  their  community  development  invest¬ 
ments  and  providing  additional  flexibility  in  the 
methods  national  banks  can  use  to  demonstrate 
that  support. 

□  Eliminates  the  list  of  investment  structures  previ¬ 
ously  required  for  self-certification  and  expands 
the  list  of  activities  eligible  for  self-certification. 

□  Removes  a  potential  disincentive  for  some 
national  banks  to  make  investments  that  primar¬ 
ily  promote  the  public  welfare  by  repealing  the 
requirement  that  profits  and  other  distributions 
from  community  development  corporations  or 
community  development  projects  be  reinvested 
in  activities  that  primarily  promote  the  public 
welfare. 

Part  25  —  Community  Reinvestment  Act 
Regulations  (Interagency) 

□  Provides  that  national  banks’  CRA  ratings  will  be 
based  on  performance  rather  than  process. 
Substantially  reduces  the  documentation  cur¬ 
rently  prepared  and  maintained  by  national 
banks  about  CRA-related  activities. 

□  Provides  that  national  banks  will  no  longer  be 
evaluated  for  CRA  purposes  on  a  “one-  size-fits- 
all”  basis.  Small  banks  will  undergo  a  stream¬ 
lined  evaluation;  larger  institutions  will  generally 
be  evaluated  under  lending,  investment,  and 
service  tests.  Institutions  can  elect  to  be  evalu¬ 
ated  under  an  individualized  strategic  plan. 
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Part  26  —  Management  Official  Interlocks 

(Interagency) 

□  Expands  the  available  pool  of  managerial  talent 
for  institutions  with  assets  of  less  than  $20  mil¬ 
lion  by  allowing  interlocks  between  unaffiliated 
institutions  in  a  Metropolitan  Statistical  Area 
unless  both  institutions  have  assets  of  $20  mil¬ 
lion  or  more. 

□  Exempts  interlocks  from  the  statute’s  prohibi¬ 
tions  if:  (1)  the  institution  seeking  the  interlock 
certifies  that,  after  a  reasonable  effort,  it  could 
locate  no  other  qualified  candidate  interested  in 
the  position;  and  (2)  the  OCC  finds  that  the  pro¬ 
posed  management  official  would  be  helpful  in 
restoring  or  preserving  the  institution’s  safe  and 
sound  operations. 

□  Eases  the  burden  associated  with  filing  an 
application  for  an  exemption. 

Part  27  —  Fair  Housing  Home  Loan  Data  System 

□  Eliminates  recordkeeping  requirements  that  were 
substantially  identical  to  those  imposed  by  the 
Home  Mortgage  Disclosure  Act  and  the  Federal 
Reserve  Board’s  implementing  regulation. 

Part  30  —  Standards  for  Safety  and  Soundness 

(Interagency) 

□  Avoids  unnecessary  regulatory  requirements  by 
implementing  the  standards  required  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  through  the  use  of 
guidelines  rather  than  "hard-wired”  regulatory 
requirements.  The  guidelines  cover  operational 
and  managerial  standards  (including  standards 
with  respect  to  internal  controls,  loan  documen¬ 
tation,  credit  underwriting,  interest  rate  expo¬ 
sure,  and  asset  growth)  as  well  as  the  payment 
of  excessive  compensation. 

Part  31  —  Extensions  of  Credit  to  National  Bank 

Insiders 

□  Permits  national  banks  to  extend  additional 
credit  to  their  executive  officers  if  the  credit  is 
secured  by  United  States  obligations,  obliga¬ 
tions  guaranteed  by  a  federal  agency,  or  a  seg¬ 
regated  deposit  account. 

□  Clarifies  that  national  banks  are  to  calculate  applic¬ 
able  limits  on  loans  to  insiders  using  the  same  cap¬ 
ital  base  as  they  use  to  calculate  lending  limits. 


□  Includes  guidance  explaining  the  key  differ¬ 
ences  between  the  insider  lending  rule  (Part  31) 
and  the  lending  limits  rule  (Part  32). 

□  Simplifies  compliance  by  eliminating  unneces¬ 
sary  regulatory  text  and  incorporating  by  refer¬ 
ence  relevant  provisions  from  the  Federal 
Reserve  Board’s  Regulation  O. 

Part  32  —  Lending  Limits 

□  Reduces  burden  by  revising  the  definition  of  the 
term  “capital  and  surplus”  to  mean  the  sum  of  a 
bank’s  Tier  I  and  Tier  II  capital  (as  reported  on 
the  call  report),  plus  the  balance  of  allowance 
for  loan  and  lease  losses  not  already  included  in 
Tier  II  capital  for  the  bank’s  risk-based  capital 
calculation.  For  lending  limit  purposes,  as  a 
general  rule,  capital  is  now  calculated  quarterly 
and  is  based  on  the  most  recent  call  report  num¬ 
bers. 

□  Amends  the  definition  of  the  term  "loan  or  exten¬ 
sion  of  credit”  to  permit  banks  to  advance  funds 
to  a  troubled  borrower,  subject  to  safety  and 
soundness  considerations,  for  taxes,  insurance, 
utilities,  security,  maintenance,  and  operating 
expenses  to  the  extent  necessary  to  preserve 
the  bank’s  interest  in  the  collateral  securing  a 
loan  to  that  borrower. 

□  Provides  that  a  loan,  legal  when  made,  will  be 
treated  as  nonconforming  and  not  a  violation  if 
the  loan  is  no  longer  in  conformity  with  the  lend¬ 
ing  limit  because  of  events  beyond  the  bankps 
control,  such  as  declining  capital,  merging  bor¬ 
rowers  or  lenders,  changes  in  the  lending  limits 
or  capital  rules,  or  a  decrease  in  the  value  of 
collateral  securing  a  loan. 

Part  34  —  Real  Estate  Lending  and  Appraisals 

H  Provides  additional  flexibility  by  permitting 
national  banks  to  suspend  the  running  of  the 
divestiture  period  for  OREO  property,  which 
includes  property  formerly  used  for  bank 
premises,  by  entering  into  non-coterminous 
subleases. 

□  Eliminates  redundant  requirement  to  provide 
Truth-in-Lending  disclosures. 

Part  35  —  Agricultural  Loan  Loss  Amortization 

H  Provides  for  the  elimination  of  an  unnecessary 
regulation. 
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Bank  Organization  and  Structure 

In  1996,  Bank  Organization  and  Structure  (BOS)  was 
moved  under  the  supervision  and  direction  of  the 
Chief  Counsel.  BOS  establishes  policies  and  proce¬ 
dures  for  the  OCC's  processing  of  corporate  applica¬ 
tions  from  national  banks,  reviews  and  makes  recom¬ 
mendations  on  applications  that  raise  significant  legal 
or  policy  issues,  and  strives  to  maintain  effective 
quality  control  and  information  systems  that  support 
decentralized  licensing  operations.  BOS  is  divided 
into  three  divisions:  Licensing  Operations,  Licensing 
Policy  and  Systems,  and  Corporate  Activity. 

Application  Volume  and  Decision 
Results 

Table  1  summarizes  corporate  licensing  activity  for 
1996.  The  number  of  applications  filed  with  the  OCC 
remained  relatively  stable  between  1995  and  1996, 
decreasing  from  3,982  to  3,944.  Applications  for 
automated  teller  machines  (ATMs)  decreased  15  per¬ 
cent  due  to  the  passage  of  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act,  which  became 
effective  on  September  30,  1996.  This  act  eliminated 
the  need  for  national  banks  to  file  ATM  applications. 
A  decrease  in  the  number  of  ATM,  merger,  and  relo¬ 
cation  filings  was  nearly  offset  by  a  continued 
increase  in  operating  subsidiary,  charter,  and  charter 
conversion  filings. 


New  charter  applications  increased  45  percent  in 
1996,  rising  to  81  from  56  in  the  previous  year.  The 
OCC  received  40  charter  applications  from  indepen¬ 
dent  groups  during  1996.  Of  these,  31  were  for  full 
service  banks,  2  for  trust  banks,  and  7  for  credit  card 
banks.  The  other  41  charter  applications  were  spon¬ 
sored  by  existing  bank  holding  companies.  Of  this 
group,  26  were  for  full  service  banks,  12  for  trust 
banks,  and  3  for  credit  card  banks. 

The  OCC  did  not  deny  any  applications  during  1996. 
There  were  two  denials  in  1995.  Of  the  3,786 
approval  actions,  83  were  approved  with  conditions. 
Conditional  approvals  increased  slightly  over  1995, 
when  63  of  the  3,759  applications  were  conditionally 
approved. 

Summaries  of  important  corporate  decisions  for  the 
previous  quarter  are  published  in  each  issue  of  the 
Quarterly  Journal. 

Change  in  Bank  Control  Act 

The  Change  in  Bank  Control  Act  of  1978  (CBCA) 
requires  parties  who  wish  to  acquire  control  of  a 
national  bank  through  purchase,  assignment,  trans¬ 
fer,  pledge,  or  other  disposition  of  voting  stock  to  noti¬ 
fy  the  OCC  in  writing  60  days  prior  to  the  proposed 
acquisition.  Any  party  acquiring  25  percent  or  more 
of  a  class  of  voting  securities  of  a  national  bank  must 
file  a  change  in  bank  control  notice.  In  addition,  if  any 


Table  1-  Corporate  Licensing  Activity 


Applications  District  Decisions  Washington  Decisions 

Received  1 996  1 996 

Conditionally  Conditionally 


1995 

1996 

Approved 

Approved 

Denied 

Approved 

Approved 

Denied 

Total 

ATMs  1 

1,013 

866 

842 

0 

0 

1 

0 

0 

843 

Branches 

1,808 

1,838 

1,796 

14 

0 

37 

1 

0 

1,848 

Capital 

121 

127 

84 

4 

0 

6 

0 

0 

94 

Change  in  control 

15 

17 

12 

0 

0 

1 

0 

0 

13 

Charters 

56 

81 

52 

5 

0 

6 

6 

0 

69 

Conversions  2 

49 

75 

32 

6 

0 

4 

2 

0 

44 

Federal  branches 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Fiduciary  powers 

37 

47 

27 

1 

0 

3 

0 

0 

31 

Mergers 

152 

111 

97 

0 

0 

3 

0 

0 

100 

Relocations 

309 

260 

228 

2 

0 

32 

0 

0 

262 

Reorganizations 

223 

238 

184 

1 

0 

37 

1 

0 

223 

Stock  appraisals 

3 

3 

0 

0 

0 

5 

0 

0 

5 

Subsidiaries 

196 

281 

181 

3 

0 

33 

37 

0 

254 

Total 

3,982 

3,944 

3,535 

36 

0 

168 

47 

0 

3,786 

ATM  »  automated  feller  machine 

‘i  •-  Ac-:.r  />ed  deacons  include  conditional  approvals  Mergers  include  failure  transactions  when  the  national  bank  is  the  resulting  Institution 
a  atm  ip:,  r  on  may  in  ide  more  than  one  ATM  location  In  1995,  the  applications  included  4, 1 16  locations  In  1996.  the  applications  included  2.949  locations  As 
y  September  JO  1996  nation.)  banks  no  longer  apply  to  the  OCC  for  approval  to  establish  ATMs 

*  Cor-  versions  are  conversions  to  national  bank  charters 
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party  acquires  10  percent  or  more  (but  less  than  25 
percent),  that  party  must  file  a  change  in  bank  control 
notice  under  certain  conditions.  The  acquiring  party 
must  also  publish  an  announcement  of  the  proposed 
change  in  control  to  allow  for  public  comment. 

The  CBCA  gives  the  OCC  the  authority  to  disapprove 
changes  in  control  of  national  banks.  The  OCC’s 
objective  in  its  administration  of  the  CBCA  is  to 
enhance  and  maintain  public  confidence  in  the 
national  banking  system  by  preventing  identifiable, 
serious,  adverse  effects  resulting  from  anti-competi- 
tive  combinations  or  inadequate  financial  support 
and  unsuitable  management  in  national  banks.  The 
OCC  reviews  each  notice  to  acquire  control  of  a 
national  bank  and  disapproves  transactions  that 
would  have  serious  harmful  effects.  If  the  notice  is 
disapproved,  the  disapproval  letter  contains  a  state¬ 
ment  of  the  basis  for  disapproval. 

As  reflected  in  Table  2,  the  OCC  received  17  change 
in  bank  control  notices  in  1996,  up  from  15  applica¬ 
tions  received  in  1995.  Of  the  17  received,  13  were 
not  disapproved  and  two  were  withdrawn  by  the 
applicants.  The  remaining  two  were  pending  at  year- 
end. 

Processing  Timeliness 

One  measure  of  corporate  application  processing 
timeliness  is  the  percentage  of  applications 
processed  within  targeted  time  frames.  To  ensure 


Table  2  -  Change  in  Bank  Control  Act* 
1988-1996 


Year 

Received 

Acted 

On 

Not 

Disapproved 

Disapproved  Withdrawn 

1996 

17 

15 

13 

0 

2 

1995 

15 

16 

16 

0 

0 

1994 

15 

16 

15 

1 

0 

1993 

28 

30 

21 

5 

4 

1992 

30 

29 

21 

4 

4 

1991 

20 

15 

6 

6 

3 

1990 

31 

42 

32 

5 

5 

1989 

55 

55 

48 

3 

4 

1988 

45 

42 

34 

4 

4 

*  Notices  processed,  with  disposition 


applications  are  processed  in  a  timely  manner,  Bank 
Organization  and  Structure  uses  processing  time  to 
establish  performance  benchmarks  for  routine  appli¬ 
cations.  Processing  timeliness  varies  with  the  volume 
and  complexity  of  requests.  These,  in  turn,  vary  with 
economic  conditions  and  changes  in  banking  law. 
Staff  turnover  also  affects  timeliness.  Table  3  shows 
the  time  frame  performance  for  the  applications 
processed  in  the  district  offices  and  Multinational 
Banking.  The  OCC  generally  meets  targeted  time 
frames  for  routine  applications.  Deviations  from  these 
targets  are  primarily  the  result  of  application  com¬ 
plexity.  In  1995,  the  districts  and  Multinational 
Banking  met  targeted  time  frames  on  89.9  percent  of 
all  decided  applications.  In  1996,  the  performance  of 


Table  3  -  OCC  District  and  Multinational  Licensing  Decisions *  and  Timeliness ,  1995-96 

Target  1995  1996  Annual  Change 

Application  Type  time  frame  Number  Within  target  Number  Within  target  Number  Within  target 

in  days  U  of  decisions  Number  %  of  decisions  Number  %  of  decisions  Number  % 


ATMs  2/ 

21 

1,001 

936 

93.5 

842 

839 

99.6 

-159 

-97 

6.1 

Branches 

45 

1,567 

1,472 

93.9 

1,810 

1,757 

97.1 

243 

285 

3.2 

Capital/Sub  debt 

30 

139 

113 

81.3 

88 

87 

98.9 

-51 

-26 

17.6 

Change  in  control 

60 

12 

9 

75.0 

12 

12 

100.0 

0 

3 

25.0 

Charters  2/ 

38 

21 

55.3 

57 

41 

71,9 

19 

20 

16.6 

Conversions 

90 

32 

29 

90.6 

38 

34 

89.5 

6 

5 

-1.1 

Federal  branch  &  agencies 

120 

1 

1 

100.0 

0 

0 

0.0 

-1 

-1 

-100.0 

Fiduciary  powers 

30 

26 

15 

57.7 

28 

23 

82.1 

2 

8 

24.4 

Mergers 

60 

143 

107 

74.8 

97 

94 

96.9 

-46 

-13 

22.1 

Relocations 

45 

240 

229 

95.4 

230 

222 

96.5 

-10 

-7 

1.1 

Reorganizations 

45 

187 

113 

60.4 

185 

163 

88.1 

-2 

50 

27.7 

Subsidiaries 

30 

158 

140 

88.6 

184 

148 

80.4 

26 

8 

-8.2 

Total 

n/a 

3,544 

3,185 

89.9 

3,571 

3,420 

95.8 

27 

235 

5.9 

1  The  target  time  frame  may  be  longer  than  these  figures,  if  the  OCC  needs  additional  information  to  reach  a  decision,  permits  additional  time  for  public  comment,  or 
processes  a  group  of  related  filings  as  one  transaction 
3  ATM  =  automated  teller  machine 

3  For  independent  charter  applications,  the  target  time  frame  is  120  days  For  holding  company  sponsored  applications,  the  target  time  frame  is  90  days 
'  Note  Most  decisions  (95  percent  in  1996)  were  decided  in  the  district  offices,  International  Banking  and  Multinational, Banking  under  delegated  authority  Decisions 
include  approvals,  conditional  approvals,  and  denials, 
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these  units  improved,  meeting  the  targeted  time 
frames  in  95  8  percent  of  all  cases. 

Changes  to  12  CFR  5  involving  the  processing  of 
applications  became  effective  on  December  31, 
1996  The  revised  regulation  established  an  “expe¬ 
dited  process”  for  certain  applications  of  banks  that 
are  well  capitalized,  have  a  CAMEL  rating  of  “1”  or 
“2,"  have  a  CRA  rating  of  “satisfactory"  or  better,  and 
are  not  subject  to  an  OCC  formal  enforcement  action. 
Expedited  applications  receive  automatic  approval  if 
the  OCC  does  not  take  action  within  a  specified  peri¬ 
od  (either  30  or  45  days,  depending  on  the  type  of  fil¬ 
ing).  Table  3  does  not  reflect  the  expedited  time 
frames  established  by  the  revised  12  CFR  5  because 
the  revised  regulation  became  effective  on  the  last 
day  of  the  calendar  year. 

Responses  to  CRA  Protests 

Late  in  1996,  the  OCC  initiated  new  procedures  for 
CRA  protests  received  in  connection  with  corporate 
filings.  Under  these  procedures,  examining  person¬ 
nel  will  be  used  to  make  findings  and  determinations 
with  respect  to  a  protest.  Additional  procedures  may 
include  meeting  with  the  protestants  to  discuss  their 
opposition  to  a  filing.  Under  these  procedures,  the 
OCC  provides  written  responses  to  parties  that  file 
written  protests  that  address  the  basis  of  a  protest  in 
connection  with  the  action  taken  on  a  filing.  These 
responses  are  then  incorporated  by  reference  into  the 
OCC’s  decision  statements  or  letters  and  copies  are 
attached  to  the  decision  itself. 

The  OCC  employed  these  procedures  with  respect  to 
four  filings  in  1996.  In  each  instance,  the  OCC  con¬ 
ducted  a  targeted  review  to  investigate  the  basis  of  a 
protest  and  provided  detailed  responses  to  each  of 
the  protestants  explaining  its  decision. 

These  procedures  will  be  more  fully  developed  and 
implemented  in  1997. 

Licensing  Operations 

The  Licensing  Operations  Division  was  created  in 
November  1995  to  provide  oversight  of  all  licensing 
operations  with  the  primary  goal  of  improving  operat¬ 
ing  efficiency.  Oversight  responsibilities  include 
ensuring  the  effectiveness  and  efficiency  of  existing 
operating  policies  and  procedures,  assisting  with  the 
development  and  implementation  of  new  programs 
for  improving  licensing  operations,  assisting  manage¬ 
ment  in  determining  resource  needs,  developing  and 
implementing  performance  measures,  and  monitor¬ 
ing  actual  operating  performance.  The  division  direc¬ 
tor  acts  as  the  primary  liaison  with  management  of  the 


district  offices  on  all  matters  involving  improvement  in 
licensing  operating  efficiency  and  time  frame  perfor¬ 
mance  standards. 

Significant  developments  during  1996  included  the 
following: 

•  A  quality  of  service  survey  was  implemented  in 
March  1996.  With  the  exception  of  multination¬ 
al  and  a  few  regional  bank  companies,  which 
were  surveyed  quarterly,  every  national  bank 
received  one  survey  with  each  corporate  deci¬ 
sion  issued.  Through  December  1996,  approx¬ 
imately  1,000  responses  had  been  received. 
OCC's  licensing  performance  was  rated  as 
excellent  by  95  percent  of  those  responding  to 
the  surveys.  Under  this  survey,  a  rating  of  “1” 
was  considered  outstanding,  “3”  neutral,  and 
“5”  significantly  deficient.  The  average  rating 
per  category  was  as  follows: 


Category  of  Service  Rating 

Timeliness  of  OCC  decsion  1.27 

Appropriateness  of  filing  location  and/or 
contact  person  1.34 

Knowledge  of  the  primary  OCC 
contact  person  1 .29 

Professionalism  and  courtesy  of  OCC 
staff  1.20 

Overall  rating  of  services  provided  by 
OCC  1.27 


•  Communications  with  the  district  offices  (includ¬ 
ing  Multinational)  were  enhanced  with  the  imple¬ 
mentation  of  a  weekly  licensing  conference  call. 
The  call  was  designed  to  raise  and  discuss 
issues  related  to  significant  applications,  meet¬ 
ings,  and  other  areas.  The  call  also  serves  to 
communicate  issues  raised  in  Washington  that 
are  relevant  to  the  district  licensing  operations 
and  as  a  vehicle  for  the  free  exchange  of  ideas. 

For  1997,  the  division  is  preparing  to  implement 
announced  structure  changes  including  direct  report¬ 
ing  by  district  licensing  units  to  BOS. 

Licensing  Policy  and  Systems 

The  Licensing  Policy  and  Systems  Division  (LP&S) 
develops  and  implements  general  policies  and  pro¬ 
cedures  for  the  corporate  activities  of  the  OCC.  The 
development  objective  includes  ongoing  consultation 
with  bank  structure  analysts  in  Washington  and  the 
districts  and  special  projects,  such  as  coordinating  a 
major  revision  of  the  Comptroller's  Manual  for 
Corporate  Activities  to  reduce  burdens  and  improve 
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application  processing.  The  implementation  objec¬ 
tive  encompasses  the  OCC’s  licensing  quality  assur¬ 
ance  program  and  maintaining  databases,  such  as 
the  Corporate  Activities  Information  System  and  the 
Institution  Database. 

Significant  projects  during  calendar  1996  included 
the  following: 

•  LP&S  contributed  significant  resources  to  the 
revision  of  12  CFR  5,  the  OCC’s  regulation  on 
corporate  applications.  The  revised  regulation 
eliminated  unnecessary  burdens  and  con¬ 
straints  on  prompt  review  of  and  action  on  cor¬ 
porate  filings.  The  final  regulation  was  pub¬ 
lished  in  the  Federal  Register  on  November  27, 
1996  and  became  effective  on  December  31, 
1996. 

•  In  order  to  be  prepared  for  the  adoption  of  12 
CFR  5,  the  districts  and  BOS  tested  various 
aspects  of  the  revised  regulation  throughout 
1996  to  identify  potential  problems  in  process¬ 
ing.  Specifically,  LP&S  tested  the  OCC’s  ability 
to  promptly  identify  applications  for  expedited  or 
non-expedited  processing,  to  process  filings 
within  shortened  time  frames,  and  to  monitor  the 
status  of  filings. 

•  LP&S  also  tested  draft  procedures  developed  to 
implement  many  of  the  provisions  of  the  revised 
12  CFR  5.  The  Comptroller’s  Manual  for 
Corporate  Activities  was  submitted  to  OMB  in 
1995  and  made  available  for  public  comment. 
Revisions  were  made  in  response  to  comments 
received  from  practitioners  and  community 
groups.  In  particular,  LP&S  clarified  the  impor¬ 
tance  of  considering  a  bank’s  CRA  performance 
in  rendering  decisions  on  branch,  relocation, 
business  combination,  and  charter  conversion 
filings.  Final  procedures  are  expected  to  be 
completed  in  1997. 

•  LP&S  worked  with  the  OCC’s  Applications 
Development  Division  to  modify  the  Corporate 
Activities  Information  System  to  implement 
changes  in  the  revised  12  CFR  5.  While  nearly 
every  type  of  filing  was  affected  by  the  revised 
regulation,  the  majority  of  the  reprogramming 
work  concentrated  on  the  changes  affecting 
operating  subsidiary  filings. 

•  LP&S  led  an  FFIEC  Interagency  Working  Group 
in  implementing  section  304  of  the  Riegle 
Community  Development  and  Regulatory 
Improvement  Act  of  1994.  The  group’s  efforts 
were  directed  at  harmonizing  the  collection  of 
information  and  eliminating  duplicative  or 


unnecessary  requests  from  existing  applica¬ 
tions  or  notice  forms.  Based  on  the  Working 
Group’s  recommendation,  the  FFIEC  Task  Force 
on  Supervision  adopted  a  Corporate  Forms 
Policy  Statement  and  three  forms:  Notice  of 
Change  in  Bank  Control;  Notice  of  Change  in 
Directors  or  Senior  Executive  Officers;  and 
Biographical  and  Financial  Report.  The 
Working  Group  also  began  working  on  the  inter¬ 
agency  Bank  Merger  Act  form. 

•  LP&S  reviewed  and  acted  upon  107  fee  con¬ 
cessions  requests.  National  banks  may  request 
corporate  fee  concessions  in  the  form  of  a 
reduction,  waiver,  or  refund.  Most  of  the  fee 
concessions  granted  were  for  transactions 
involving  multiple,  related  OCC  applications  in 
which  lower  processing  costs  were  clearly  evi¬ 
dent. 

•  LP&S  participated  in  a  working  group  with  the 
OCC’s  legal  staff  to  review  the  OCC’s  practices, 
policies,  and  procedures  for  using  “conditions 
imposed  in  writing”  pursuant  to  12  USC  1818. 

•  LP&S  participated  in  a  working  group  with  the 
OCC’s  legal  staff  to  provide  user-friendly  guid¬ 
ance  to  OCC  personnel  interested  in  business 
combinations  of  affiliated  banks  and  thrifts.  The 
information  generated  will  be  incorporated  into 
the  1997  edition  of  the  Comptroller's  Manual  for 
Corporate  Activities.  The  Combination  of 
Affiliated  Banks  and  Thrifts  booklet  was 
released  in  January  1997. 

•  Using  the  Corporate  Activities  Information 
System  and  Institution  Database,  LP&S  contin¬ 
ued  to  provide  the  OCC’s  Communications 
Division  with  licensing  and  structure  information 
to  respond  to  requests  made  under  the 
Freedom  of  Information  Act.  Many  of  those 
requests  involved  providing  information  con¬ 
cerning;  branches  located  in  specific  geo¬ 
graphical  locations  (e.g,  by  zip  code  or  county); 
branches  opened  or  closed  within  a  specific 
geographical  location  during  a  specific  time 
period;  de  novo  charters  within  a  specific  state 
for  a  specific  time  period;  and  mergers  within  a 
certain  state  for  a  specific  time  period. 

Corporate  Activity 

The  Corporate  Activity  Division  coordinates  the  pro¬ 
cessing  of  corporate  applications  that  are  considered 
to  be  novel,  complex,  or  controversial.  The  applica¬ 
tions  are  processed  according  to  12  CFR  5  and  the 
Comptroller’s  Manual  for  Corporate  Activities.  These 
applications  involve  new  bank  charters,  consolida- 
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tions  and  mergers,  corporate  reorganizations,  con¬ 
versions  of  state  banks  to  national  charters,  operating 
subsidiaries,  branches,  head  office  and  branch  relo¬ 
cations,  capital  changes,  and  federal  branches  and 
agencies  of  foreign  banks.  The  division  evaluates 
and  processes  notices  of  proposed  changes  in  con¬ 
trolling  ownership  of  national  banks  and  requests  for 
exceptions  filed  under  the  Depository  Institutions 
Management  Interlocks  Act.  Upon  request  from 
shareholders  dissenting  to  a  merger,  consolidation  or 
conversion  involving  national  banks,  the  division  also 
conducts  appraisals  of  bank  stocks.  The  division 
also  provides  recommendations  to  OCC  senior  man¬ 
agement  with  respect  to  the  disposition  of  applica¬ 
tions  not  delegated  to  the  district  offices. 

The  Corporate  Activity  Division  contributes  sum¬ 
maries  of  selected  corporate  decisions  to  every  issue 
of  the  Quarterly  Journal.  In  addition,  decisions  that 
represent  new  or  changed  policy  or  present  issues  of 
general  interest  to  the  public  or  the  banking  industry 
are  published  monthly  in  the  OCC  publication, 
Interpretations  and  Actions.  In  1996,  the  following 
corporate  decisions  were  of  particular  importance 
because  they  were  precedent  setting  or  otherwise 
represented  issues  of  importance.  The  decision  doc¬ 
uments  for  these  approvals  were  published  in 
Interpretations  and  Actions. 

Interstate  Decisions 

Under  the  authority  of  12  USC  30  and  36,  the  OCC 
approved  20  applications  for  national  banks  to  relo¬ 
cate  their  head  offices  a  distance  of  less  than  30 
miles  across  state  lines  and  to  operate  branches  in 
both  states.  The  OCC  also  approved  the  first  inter¬ 
state  relocation  of  a  federal  branch. 

The  OCC  approved  12  mergers  and  1 1  branches  for 
national  banks  under  the  early  opt-in  provision  of  the 
Riegle-Neal  Interstate  Banking  and  Branching 
Efficiency  Act  of  1994,  allowing  the  banks  to  operate 
in  multiple  states.  In  addition,  the  OCC  approved 
seven  other  interstate  transactions,  including  three 
mergers  involving  federal  thrift  institutions  under  the 
provisions  of  12  USC  215c. 

Charter  Decisions 

The  OCC  granted  conditional  approval  for  the  follow¬ 
ing  companies  to  establish  national  CEBA  credit  card 
banks  (1)  First  Financial  Bank,  FSB,  Stevens  Point, 
Wisconsin  -  the  bank  is  to  be  located  in  Stevens  Point 
and  to  be  a  wholly  owned  subsidiary  of  the  thrift;  (2) 
Fmgerhut  Companies,  Inc.,  Minneapolis,  Minnesota  - 
the  bank  is  to  be  located  in  Sioux  Falls,  South  Dakota; 
(3)  Diamond  Shamrock  Refining  and  Marketing 


Company,  San  Antonio,  Texas  -  the  bank  is  to  be 
located  in  Albuquerque,  New  Mexico;  (4)  Chevron 
Corporation,  San  Francisco,  California  -  the  bank  is  to 
be  located  in  Murray  City,  Utah;  and  (5)  United 
Insurance  Companies,  Inc.,  Sioux  Falls,  South  Dakota 
-  the  bank  is  to  be  located  in  Sioux  Falls.  The 
approvals  were  conditioned  upon  the  normal  condi¬ 
tions  the  OCC  imposes  on  CEBA  credit  card  bank 
charters. 

The  OCC  granted  approval  for  two  thrift  holding  com¬ 
panies,  TCF  Financial  Corporation,  Minneapolis, 
Minnesota,  and  Great  Western  Financial  Corporation, 
Chatsworth,  California,  to  charter  national  banks.  The 
purpose  of  chartering  the  banks  is  to  facilitate  the 
migration  of  deposits  from  the  Savings  Association 
Insurance  Fund  (SAIF)  to  the  Bank  Insurance  Fund 
(BIF),  and  to  further  the  thrifts’  business  shift  toward 
commercial  banking.  The  proposals  were  protested 
by  the  American  Bankers  Association  and  a  number 
of  others  on  the  grounds  that  they  violate  the  SAIF 
conversion  moratorium.  At  the  time  of  the  approvals, 
the  FDIC  and  OCC  concluded  that  voluntary  deposit 
migration  between  affiliated  institutions  did  not  con¬ 
stitute  a  violation  of  the  conversion  moratorium  under 
the  FDI  Act. 

The  OCC  granted  approval  for  a  national  bank  to 
establish  an  interstate  national  trust  company  as  an 
operating  subsidiary.  The  trust  company  will  conduct 
its  fiduciary  activities  at  its  main  office  in  Virginia  and 
at  non-branch  trust  offices  in  the  District  of  Columbia 
and  Maryland.  This  is  the  first  application  to  be 
approved  in  reliance  on  the  prior  OCC  legal  interpre¬ 
tation  that  federal  law  does  not  place  geographic  lim¬ 
its  on  where  a  national  bank  may  offer  fiduciary  ser¬ 
vices  or  have  trust  offices,  and  that,  pursuant  to  12 
USC  92a,  a  national  bank  operating  in  a  state  may 
engage  in  the  same  fiduciary  activities  as  the  state 
permits  for  competing  fiduciaries  in  that  state.  (See 
Interpretive  Letter  695  to  Banc  One  Corporation, 
dated  December  8,  1995.)  The  approval  was  condi¬ 
tioned  on  the  bank’s  activities  being  limited  to  those  of 
a  trust  bank. 

Operating  Subsidiary  Decisions 

The  OCC  granted  approval  for  a  number  of  national 
banks  to  establish  and  acquire  operating  subsidiaries 
and  limited  liability  companies  (LLC’s).  Most  of  the 
approvals  included  safety  and  soundness  conditions. 
Included  among  the  approvals  was  the  approval  for 
First  Union  to  establish  subsidiaries  to  engage  in  cer¬ 
tain  general  insurance  agency  activities  pursuant  to 
12  USC  92  and  to  act  as  agent  for  the  sale  of  fixed 
and  variable  annuities  pursuant  to  12  USC 
24(Seventh),  in  places  with  fewer  than  5,000  persons 
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where  the  banks  have  branches.  The  First  Union 
approval  letter  provided  a  comprehensive  interpreta¬ 
tion  of  the  scope  of  insurance  sales  and  solicitation 
activities  that  are  authorized  by  12  USC  92.  The 
approval  concluded  that  a  national  bank  insurance 
agency  should  be  permitted  the  same  marketing 
range  and  be  able  to  use  the  same  marketing  tools 
and  facilities  as  generally  available  for  licensed  insur¬ 
ance  agencies  in  the  state  where  the  bank  agency 
operates. 

Also  included  among  the  approvals  were  authoriza¬ 
tions  for  national  banks  to  invest  in  the  Mondex  USA 
smart  card  system  through  wholly  owned  operating 
subsidiaries  of  the  banks.  These  authorizations  were 
significant  in  that  they  established  that  national  banks 
may  invest  in  LLCs  that  will  issue  electronic  stored 
value  and  provide  processing  support  services  for 
stored  value  systems.  The  OCC  found  that  these 
activities  are  part  of  the  business  of  banking.  As  a 
condition  to  the  approval,  the  LLCs  will  be  subject  to 
the  supervision,  regulation,  and  examination  of  the 
OCC. 

The  OCC  also  granted  conditional  approval  for  12 
national  banks  to  establish  operating  subsidiaries 
that  will  enter  into  a  joint  venture  with  IBM  (the 
Integrion  Financial  Network,  LLC)  to  provide  electron¬ 
ic  gateway  and  network  services  to  support  home 
banking  and  other  electronic  financial  services.  This 
approval  was  significant  because  it  provided  an 


example  of  how  national  banks  may  engage  in  joint 
activities  with  technology  firms  to  develop  new 
capacities  in  electronic  banking.  The  OCC  found 
that,  when  necessary  to  successfully  market  a  home 
banking  service,  national  banks  may  provide  cus¬ 
tomers  with  Internet  access  service.  The  OCC  also 
found  that  national  bank  with  excess  capacity  on  their 
Internet  home  pages  may  provide  Internet  hyperlinks 
to  the  home  pages  of  third  party  providers  of  other 
financial  services.  In  this  context,  the  decision  pro¬ 
vided  additional  guidance  on  when  excess  capacity 
is  acquired  in  “good  faith”  as  required  by  OCC’s 
recently  revised  Interpretative  Rule  7.1019  on  elec¬ 
tronic  banking  activities.  The  conditions  to  the 
approval  addressed  the  four  standards  for  a  minority 
investment  by  a  national  bank  in  an  LLC,  including 
one  that  subjected  the  LLC  to  OCC’s  supervision,  reg¬ 
ulation,  and  examination. 

Decision  Related  to  the  Community 
Reinvestment  Act 

The  OCC  conditionally  approved  the  relocation  of  a 
national  CEBA  credit  card  bank’s  main  office.  The 
bank’s  lease  had  expired,  necessitating  the  relocation 
request.  The  bank  had  received  a  “Needs  to  Improve” 
CRA  rating  after  its  last  CRA  examination  in  1994.  The 
approval  was  conditioned  upon  the  bank  submission 
of  a  plan  acceptable  to  the  OCC  addressing  each 
identified  CRA  weakness  with  specific  performance 
targets,  the  bank’s  adherence  to  the  plan,  and  the  fil¬ 
ing  of  quarterly  progress  reports  with  the  OCC. 
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Bank  Supervision  Policy 


Chief  National  Bank  Examiner 

The  Chief  National  Bank  Examiner’s  Office  (CNBE)  is 
the  focal  point  for  OCC  bank  supervision  policy.  It  ini¬ 
tiates  policy  changes  related  to  emerging  issues  and 
communicates  policies  and  procedures  through 
issuances,  publications,  and  automated  tools.  It  also 
ensures  that  OCC  staff  receives  the  training  needed 
to  conduct  its  activities  effectively.  The  Chief’s  Office 
chairs  the  Supervision  Policy  Committee,  a  forum  for 
obtaining  input  on  supervision  policy  development. 
The  office  consists  of  five  divisions:  Credit  and 
Management  Policy,  Capital  Markets,  Examination 
Process,  Training  and  Performance  Development, 
and  the  Office  of  the  Chief  Accountant. 

Credit  and  Management  Policy 

Credit  and  Management  Policy  supports  field  exam¬ 
iners  and  provides  policy  direction  on  bank  lending 
activities  and  management  processes.  This  division 
sponsors  the  National  Credit  Committee,  which  has 
representatives  from  each  district,  Multinational 
Banking,  Economics,  Community  Development  and 
the  Chief  National  Bank  Examiner’s  Office.  This  com¬ 
mittee  identifies  areas  of  high  credit  risk,  both  in  terms 
of  quantity  and  poor  risk  management  systems.  The 
Committee’s  most  notable  accomplishment  in  1996 
was  completing  and  publishing  the  second  national 
underwriting  survey. 

In  1996,  the  division  provided  guidance  to  bankers 
and  examiners  through  revised  Comptroller’s 
Handbook  sections  and  other  issuances  on  commer¬ 
cial  real  estate  and  construction  financing;  allowance 
for  loan  and  lease  losses;  credit  card  lending;  bank 
purchases  of  life  insurance;  pre-approved  credit  card 
solicitations;  and  working  with  distressed  borrowers. 
Division  staff  led,  or  actively  participated  in,  several 
important  initiatives  related  to  risk  analysis,  identifica¬ 
tion,  and  response.  Groups  involved  in  these  ini+ia- 
tives  include  the  Native  American  Working  Group,  the 
Insurance  Sales  Working  Group,  the  Community  Bank 
Quality  Assurance  Program  Working  Group,  and  the 
Concentrations  of  Credit  Working  Group. 

Staff  members  participated  on  numerous  regulatory 
review  and  CDRI  implementation  working  groups  that 
furthered  OCC’s  goal  of  completing  OCC's  regulatory 
review  Staff  helped  finalize  13  regulatory  initiatives, 
some  of  which  were  interagency  initiatives. 
Additionally,  staff  continues  to  participate  actively  on 


the  interagency  working  group  for  real  estate 
appraisal  issues. 

Division  staff  also  participated  in  several  outreach 
meetings  sponsored  by  the  districts  and  the  industry. 
One  staff  member  provided  continuing  assistance  to 
the  National  Bank  of  Poland  in  developing  an  off-site 
surveillance  system  and  was  instrumental  in  develop¬ 
ing  and  implementing  a  training  program  for  Polish 
examiners. 

Capital  Markets 

The  Capital  Markets  Division  provides  support  for  pol¬ 
icy  direction  on  issues  including  risk-based  capital, 
interest  rate  risk,  market  risk,  liquidity  and  bank  fund¬ 
ing,  bank  sales  of  nondeposit  investment  products, 
mortgage  banking,  derivative  products,  bank  securi¬ 
ties  portfolio  activities,  bank  securities  dealer  activi¬ 
ties,  and  asset  securitization. 

The  Capital  Markets  Division  completed  several  sig¬ 
nificant  initiatives  in  1996.  The  division  published  The 
Interagency  Policy  Statement  on  Interest  Rate  Risk, 
which  provided  guidance  on  sound  practices  for 
managing  interest  rate  risk,  a  final  rule  on  Basle 
Market  Risk,  and  a  Notice  of  Proposed  Rulemaking 
on  the  back  testing  component  of  Basle  Risk.  The 
division  led  the  development  of  guidance  to  national 
banks  on  credit  derivatives  and  securitization,  and 
published  the  “Mortgage  Banking”  booklet  of  the 
Comptroller’s  Handbook.  Division  staff  also  led  the 
interagency  effort  to  redraft  Banking  Circular  228, 
relating  to  bank  investment  practices.  Staff  continued 
to  supported  the  law  department  in  its  regulatory  ini¬ 
tiative  to  revise  all  regulations  and  worked  extensive¬ 
ly  on  working  groups  that  published  final  regulations 
in  1996,  including  12  CFR  1,12  CFR  5,  12  CFR  9,  and 
12  CFR  12. 

In  1996,  the  Capital  Markets  Division  provided 
advanced  specialty  training  for  OCC  experts  and 
specialists  in  capital  markets.  This  specialty  training 
includes  administering  the  Capital  Markets  Training 
Program  for  150  examiners.  The  division  sponsored 
four  training  seminars  addressing  topics  such  as: 
interest  rate  risk,  trading,  mortgage  banking,  liquidity, 
quantitative  risk  analysis  techniques,  risk  manage¬ 
ment  systems,  portfolio  risk  measurement  tech¬ 
niques,  derivative  products,  emerging  products  and 
issues,  and  the  impact  of  technology  on  risk  man¬ 
agement.  The  Capital  Markets  Division  also  contin- 
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ued  its  efforts  to  revise  and  restructure  the  OCC's 
capital  markets  training  curriculum  for  OCC  examin¬ 
ers  at  all  levels. 

Examination  Process 

The  Examination  Process  division  establishes  agency 
examination  policies  and  report  of  examination  stan¬ 
dards;  provides  policy  direction  for  bank  information 
systems,  coordinates  OCC  supervision  policy 
issuances  and  publications;  administers  the  uniform 
commission  examination;  and  administers  the  OCC’s 
mainframe  computer  supervisory  information  systems 
and  supervisory  data. 

The  Bank  Information  Systems  (BIS)  unit  within  the 
office  of  the  Chief  National  Bank  Examiner  provides 
leadership  to  the  Bank  Technology  Committee  (BTC), 
and  BIS  Managers  Group.  The  BTC  includes  repre¬ 
sentatives  from  the  Chief’s  Office,  each  district,  Bank 
Supervision  Policy,  Bank  Supervision  Operations, 
Economic  &  Policy  Analysis,  and  the  Chief  Counsel’s 
Office.  The  BIS  Managers  Group  includes  the  BIS 
Managers  in  each  of  the  OCC’s  districts  and 
Multinational  Banking  unit.  The  BIS  unit  provides  a 
forum  for  identifying  and  responding  to  information 
systems  risks,  sharing  ideas,  conducting  research 
projects,  and  coordinating  interagency  information 
systems  supervision  projects. 

Projects  the  BIS  unit  was  involved  with  during  1996 
included:  leading  the  effort  to  update  and  publish  the 
FFIEC  Information  Systems  Examination  Handbook, 
researching  and  publishing  an  interagency  advisory 
(AL  96-4)  on  Year  2000  Programming  Code  Risks, 
Publishing  an  OCC  Bulletin  (OCC  96-39)  on  Risks 
and  Controls  in  Data  Communications  Networks,  and 
researching  and  publishing  an  OCC  Bulletin  (OCC 
96-48)  on  Stored  Value  Card  Systems.  Other  emerg¬ 
ing  bank  supervision  issues  under  research  include 
encryption  technology  and  remote  banking. 

A  major  responsibility  is  examiner  education  regard¬ 
ing  technology  issues.  Working  with  the  FFIEC 
Information  Systems  Subcommittee,  the  BIS  unit  pro¬ 
vided  technology  updates  to  the  cadre  of  information 
systems  examiners.  Examiners  were  updated  on: 
mergers  and  acquisitions,  the  future  of  the  payment 
system,  policy  issues  regarding  electronic  money 
and  banking,  technology  issues  affecting  community 
banks,  banking  on  the  Internet,  public/private  key 
encryption,  Internet  threats  and  countermeasures, 
smart  cards,  and  AS-400  risks  and  controls. 

During  1996,  the  BIS  unit  implemented  a  program  to 
provide  rotational  assignments  for  field  examiners. 
These  policy  research  and  development  assignments 


provide  field  examiners  with  additional  perspective 
on  bank  supervision  issues.  Members  of  the  BIS  unit 
also  met  with  several  representatives  of  foreign  cen¬ 
tral  banks  to  discuss  issues  and  share  ideas  on  infor¬ 
mation  technology  and  bank  supervision. 

Training  and  Performance  Development 

Training  and  Performance  Development  is  responsi¬ 
ble  for  all  agency  course  development.  It  also  pro¬ 
vides  customized  services  throughout  the  agency 
regarding  organizational  and  management  develop¬ 
ment. 

The  Training  and  Performance  Development  (T&PD) 
division  delivered  a  significant  volume  of  programs 
and  courses  to  examiners  and  other  staff  during 
1996.  More  than  3,100  participants  attended  over 
125  course  sessions.  In  addition  to  this  internal  train¬ 
ing,  T&PD  staff  processed  over  600  requests  for  train¬ 
ing  offered  by  external  vendors. 

The  Training  and  Performance  Development  Division 
continued  to  reduce  the  cost  of  training  by  using  self- 
study,  video,  and  computer-based  training  (CBT) 
courses.  CBT  participation  increased  significantly 
this  year.  Over  1 ,000  users  enrolled  in  one  or  more  of 
50  CBT  courses  sponsored  by  T&PD. 

Instructor  cadres  are  in  place  for  all  national  schools. 
The  cadre  concept  helps  maintain  high  quality  of 
instruction.  The  division  also  provided  customized 
organizational  and  management  development  cours¬ 
es  throughout  the  agency.  These  included  manage¬ 
ment  transition  sessions,  team-building  sessions,  and 
subordinate  feedback  sessions. 

Office  of  the  Chief  Accountant 

The  Office  of  the  Chief  Accountant  coordinates 
accounting  and  reporting  issues,  interprets,  and 
develops  guidance  on  generally  accepted  account¬ 
ing  principles  related  to  banks,  and  identifies  emerg¬ 
ing  accounting  issues.  This  group  develops  and  inter¬ 
prets  instructions  to  the  Consolidated  Reports  of 
Condition  and  Income.  They  also  administers  the 
financial  information  requirements  of  the  Securities 
Exchange  Act  of  1933,  as  it  applies  to  national  banks 
under  12  CFR  1 1  and  12  CFR  16. 

In  1996,  the  Office  of  the  Chief  Accountant  imple¬ 
mented  a  CPA/Examiner  cooperation  project  with 
eleven  large  banks.  Staff  coordinated  interagency 
issues  involving  FASB  proposals,  participated  in 
developing  guidance  for  derivatives  and  Subchapter 
S  elections,  and  provided  responses  to  numerous 
questions  from  examiners,  bankers,  and  OCC  divi- 
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sions  regarding  accounting,  capital,  and  recourse 
issues  The  division  provided  substantial  assistance 
to  the  OCCs  regulatory  review  effort  and  served  on 
the  Mondex  working  group  regarding  stored  value 
card  systems. 

Information  Resources 
Management 

The  IRM  Department  is  headed  by  a  deputy  comp¬ 
troller  who  reports  directly  to  the  Senior  Deputy 
Comptroller  for  Bank  Supervision  Policy.  As  the 
senior  information  official  at  the  OCC,  the  Deputy 
Comptroller  for  Information  Resources  Management 
(IRM),  is  responsible  for  the  development  and  opera¬ 
tion  of  automated  information  systems.  The  deputy 
comptroller  represents  the  OCC  on  IRM  issues  at 
Treasury  and  encourages  closer  technical  coopera¬ 
tion  with  the  other  federal  financial  regulators.  The 
deputy  comptroller  also  chairs  the  IRM  Task  Group 
which  was  formed  to  provide  specific  recommenda¬ 
tions  on  how  OCC  can  improve  the  development, 
maintenance,  and  delivery  of  information  to  OCC 
employees. 

During  1996,  IRM  continued  to  transform  the  agency 
from  the  predominantly  “terminal/mainframe”  informa¬ 
tion  technology  architecture  to  “client/server”  informa¬ 
tion  technology.  The  focus  of  this  strategic  effort  has 
been  IRM's  support  for  the  Examiner  View  project  with 
the  objective  of  using  advances  in  information  tech¬ 
nology  to  enhance  the  efficiency  and  effectiveness  of 
bank  supervision  and  to  expand  the  information  avail¬ 
able  for  research,  analysis  and  decision  making. 

Three  IRM  divisions  report  to  the  deputy  comptroller: 
Applications  Development,  Systems  Support,  and 
Information  Systems  Coordination.  These  divisions 
provide  technical  support  to  all  OCC  staff  and  man¬ 
agement  and  develop  and  operate  automated  bank 
supervision  and  administrative  information  systems. 

Applications  Development 

The  Applications  Development  Division  (ADD)  is 
responsible  for  the  design,  implementation,  and  sup¬ 
port  of  OCCs  application  systems  and  for  the  OCC’s 
corporate  data  management  program.  ADD  is  com¬ 
mitted  to  supporting  the  business  and  strategic 
objectives  of  the  OCC.  The  division  provides  auto¬ 
mated  solutions  to  customer  needs,  seeks  out  oppor¬ 
tunities  to  improve  business  processes,  and  pro¬ 
motes  communication  and  collaboration  with  other 
federal  government  communities. 


The  ADD  staff  is  comprised  of  analysts  and  managers 
concentrating  their  expertise  in  computer  hardware 
integration  and  software  system  development, 
deployment  and  maintenance.  This  expertise 
includes  knowledge  of  the  agency's  corporate  infor¬ 
mation  and  a  variety  of  state-of-the-art  technologies. 
ADD  researches  and  evaluates  new  development 
tools,  establishes  infrastructures  to  support  emerging 
technologies,  and  develops  and  implements  new 
client/server  applications. 

ADD  continues  to  maintain  and  enhance  production 
systems  that  support  current  OCC  operations. 
Division  staff  completed  more  than  900  customer- 
requested  tasks  to  maintain  and  improve  the  effec¬ 
tiveness  of  more  than  40  corporate  applications  oper¬ 
ating  across  the  agency’s  mainframe,  LAN,  and  per¬ 
sonal  computer  environments. 

Systems  Support  Division 

The  System  Support  Division  (SSD)  is  located  at  the 
OCC’s  Center  Pointe  data  center  facility  in  Landover, 
Maryland.  The  division  provides  first-line  support  to 
OCC  staff,  districts  and  departments  in  meeting 
OCC’s  technology  initiatives  and  programs.  The  divi¬ 
sion  comprises  five  branches:  computer  operations, 
database  administration,  systems  programming, 
telecommunications,  and  office  automation  support. 
Functions  of  the  division  include,  but  are  not  limited 
to:  operation  of  the  agency’s  mainframe  computer; 
implementation  and  maintenance  of  database  envi¬ 
ronments  for  both  mainframe  and  LAN  platforms; 
installation  and  maintenance  of  the  OCC’s  telecom¬ 
munications  network;  purchases  of  most  of  the 
agency’s  computer  software  and  hardware;  technical 
support  to  the  user  community  an  hardware,  software 
and  applications;  maintenance  for  microcomputers 
purchased  by  the  agency;  and  the  provision  of  a  high 
level  of  technology-related  research  and  develop¬ 
ment  for  the  agency. 

Among  the  division’s  accomplishments,  staff  provid¬ 
ed  OCC  data  center  coverage  24  hours  a  day,  seven 
days  a  week,  and  maintained  an  effective  disaster 
recovery  plan  that  allows  for  complete  restoration  of 
computer  services  within  24  hours.  SSD  also  main¬ 
tained  mainframe  availability  above  99  percent  while 
managing  more  than  120  mainframe  software  sub¬ 
systems  and  supporting  over  2,500  users  on  a  daily 
basis,  with  as  many  as  300  concurrent  users  at  any 
one  time.  Additionally,  the  division  implemented 
TeleVideo  conferencing  between  Headquarters  and 
the  Ombudsman's  Office  in  Houston  and  purchased 
TeleVideo  conferencing  equipment  for  each  district 
office  to  be  installed  in  early  1997. 
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SDS  was  responsible  for  administered  the  OCC’s 
office  automation  budget  through  purchases  of  office 
automation  hardware  and  software,  and,  for  the  third 
year  in  a  row,  received  the  Minority  Contracting  Award. 
The  division  also  received  the  agency’s  BankCard 
Purchase  Award  for  procurement  efficiency. 

Information  Systems  Coordination 

Information  Systems  Coordination  (ISC)  is  composed 
of  three  units:  the  information  center,  standards  and 
risk  assessment,  and  information  systems  planning. 
Division  staff  are  responsible  for  office  automation  at 
headquarters,  wide  area  network  administration, 
information  systems  planning,  the  automated  infor¬ 
mation  security  program  and  administrative  support 
for  all  IRM  units.  The  division  also  coordinates  IRM 
initiatives  with  OCC’s  district  offices  and  is  responsi¬ 
ble  for  meeting  Treasury’s  IRM  reporting  requirements 
The  division  supports  the  deputy  comptroller  by  pro¬ 
viding  counsel  on  the  use  of  emerging  technology 
and  information  systems  impacting  OCC  resource 
needs. 

The  Information  Center  (1C)  works  to  ensure  that  staff 
at  headquarters  have  appropriate  office  automation 
equipment  and  software  and  that  they  are  able  to 
effectively  use  it.  The  1C  also  provides  query  access 
to  information  from  mainframe  systems,  E-mail  and 
telephone  service.  The  Standards  and  Risk 
Assessment  branch  develops  and  maintains  stan¬ 
dards  to  ensure  high  quality  products  and  support 
from  IRM.  It  is  also  responsible  for  maintaining  secu¬ 
rity  controls  over  automated  information  systems. 
The  Information  Systems  Planning  branch  integrates 
strategic  IRM  planning  into  the  annual  budget 
process  and  coordinates  IRM  Treasury  reporting 
requirements. 

During  1996  the  division  made  contributions  in  meet¬ 
ing  the  OCC’s  objectives  in  the  areas  of  information 
technology,  planning,  standards  development  and 
information  systems  security.  In  helping  to  meet 
these  objectives  ISC  expanded  and  improved  LAN 
operations  including  the  development  of  a  universal 
network  drive  for  OCC  staff  use.  The  division  also 
expanded  the  use  of  Lotus  Notes  and  improved  CD 
ROM  use.  Division  staff  improved  the  IRM  risk 
assessment  program  by  expanding  procedures  and 
plans  for  completing  risk  analysis  certifications  of 
OCC  applications,  facilities,  and  technology.  ISC  also 
established  an  agencywide  information  security  train¬ 
ing  strategy  and  process.  In  addition  to  those  contri¬ 
butions,  ISC  developed  the  IRM  Strategic  Plan  and 
the  1996  Treasury  Information  Operational  Plan  to 
meet  the  OCC’s  long  term  information  systems  needs. 


International  Banking  and  Finance 

The  International  Banking  and  Finance  Department 
(IB&F)  oversees  OCC  supervision  of  the  federal 
branches  and  agencies  of  foreign  banks  in  the  United 
States  and  maintains  OCC  relationships  with  the  inter¬ 
national  financial  community  and  foreign  supervisory 
organizations.  The  department  provides  policy 
advice  and  technical  expertise  and  analysis  to  OCC 
on  international  banking  and  financial  matters,  includ¬ 
ing  foreign  regulatory  trends,  country  risk  evaluation, 
and  the  evolution  of  foreign  financial  systems,  institu¬ 
tions,  and  supervisory  and  regulatory  processes. 

IB&F  represents  the  OCC  on  interagency  projects 
and  activities  affecting  international  banking  supervi¬ 
sion  policy  and  regulation.  These  activities  include 
cooperation  with  federal  and  state  bank  supervisors 
on  specific  initiatives  in  the  supervision,  licensing, 
and  regulation  of  foreign  banks  operating  in  the 
United  States,  particularly  the  Interagency  Foreign 
Banking  Organization  Supervision  Program. 

IB&F  oversees  the  OCC’s  Federal  Branch  Program, 
which  supervises,  licenses,  and  regulates  federal 
branches  and  agencies  of  foreign  banks  in  the  United 
States.  In  that  regard,  IB&F  provides  supervisory  pol¬ 
icy  and  procedural  support  and  guidance  to  the  OCC 
districts  supervising  federal  branches  and  agencies. 
The  department  also  serves  as  the  focal  point  for 
information  on  foreign  banks  that  operate  federal 
branches  and  agencies  and  coordinates  communica¬ 
tions  with  those  banks’  home  country  supervisory 
authorities  and  their  senior  management. 

In  its  role  as  staff  coordinator  of  OCC’s  participation  in 
the  Basle  Committee  on  Banking  Supervision,  and  the 
Joint  Forum  on  Financial  Conglomerates,  IB&F  works 
with  other  OCC  groups  in  support  of  U.S.  efforts  to 
achieve  international  harmonization  of  financial  ser¬ 
vices  supervision.  The  department  also  conducts 
research  and  analysis  on  international  economic  and 
bank  supervision  and  regulatory  matters  and  sup¬ 
ports  OCC  examiners  and  other  staff  engaged  in 
domestic  and  international  supervisory  activities  as 
well  as  assisting  in  the  development  and  implemen¬ 
tation  of  OCC  banking  supervisory  and  regulatory 
policies  and  practices. 

IB&F  also  develops,  analyzes  and  distributes  infor¬ 
mation  on  the  global  banking  and  financial  environ¬ 
ment  in  which  national  banks  operate;  the  banking, 
financial,  and  financial  services  supervisory  systems 
in  the  major  countries  of  the  world;  and  foreign  banks 
that  operate  federal  branches  and  agencies  in  the 
United  States.  As  the  OCC  representative  on  the 
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Interagency  Country  Exposure  Review  Committee 
(ICERC)  of  U  S  bank  regulatory  agencies,  IB&F 
develops  and  analyzes  information  on  and  assesses 
risk  in  international  lending,  including  the  evaluation 
of  transfer  risk  associated  with  exposures  to  countries 
experiencing  difficulty  servicing  their  external  debt. 
Through  IB&F,  the  OCC  provides  the  permanent 
ICERC  secretariat  and  rotates  as  chair  of  the  ICERC 
every  third  year. 

IB&F  personnel  meet  and  communicate  with  foreign 
supervisory  authorities  to  exchange  information, 
resolve  issues,  and  coordinate  requests  for  data, 
background  materials,  training,  and  other  technical 


advice.  IB&F  serves  as  the  liaison  with  the  Treasury 
Department,  the  International  Monetary  Fund,  the 
International  Bank  for  Reconstruction  and 
Development  (World  Bank),  the  InterAmerican 
Development  Bank,  and  other  external  sources  on  a 
variety  of  issues  related  to  global  financial  services 
supervision  and  for  formal  programs  to  provide  tech¬ 
nical  bank  supervisory  assistance  to  foreign  bank 
supervisory  authorities.  IB&F  also  helps  prepare  con¬ 
gressional  testimony,  furnishes  staff  for  seminars, 
conferences,  and  training  sessions  related  to  interna¬ 
tional  banking  and  supervisory  issues,  participates  in 
overseas  missions  with  international  financial  institu¬ 
tions,  and  assists  in  OCC  examinations  of  the  over¬ 
seas  operations  of  national  banks. 
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Economics  and  Policy  Analysis 


Economics 

The  Economics  Department  is  responsible  for  policy 
analysis  and  advice  on  many  issues  facing  the  OCC; 
monitoring  the  financial  health  of  the  banking  system 
to  identify  sources  of  risk;  analyzing  the  determinants 
of  bank  competitiveness  and  risk-taking;  evaluating 
the  effects  on  OCC  operations  of  changes  in  the  reg¬ 
ulatory  environment;  providing  technical  support  to 
examiners  in  the  assessment  of  banks’  risk  measure¬ 
ment  methods  and  the  use  of  statistical  tools  to 
assess  fair  lending  compliance;  and  drafting  con¬ 
gressional  testimony  for  the  Comptroller.  The  depart¬ 
ment  includes  four  divisions:  Economics  and 
Evaluation,  which  is  responsible  for  policy  analyses  of 
major  developments  affecting  the  banking  industry; 
Financial  and  Statistical  Analysis,  which  is  responsi¬ 
ble  for  data  and  analysis  on  the  current  and  future 
condition  of  the  financial  services  industry;  Bank 
Research,  which  is  responsible  for  economic 
research  on  major  topics  under  discussion  by  bank 
regulators;  and  Risk  Analysis,  which  is  responsible  for 
measuring  risks  in  bank  portfolios  and  analysis  of 
policies  addressing  those  risks.  The  following  report 
is  organized  by  function,  rather  than  division, 
because  the  functions  performed  by  the  four  divi¬ 
sions  overlap  and  reinforce  each  other. 

Supervision  Support 

The  Economics  Department  provided  technical 
experts  to  evaluate  quantitative  methods  used  by 
banks  and  to  improve  data  collection  and  analysis. 

Economics  department  staff  supported  examinations 
by  providing  EICs  with  technical  expertise  in  evaluat¬ 
ing  banks’  financial  risk  quantification  methods. 
Department  economists  participated  in  38  examina¬ 
tions  in  1996  covering  interest-rate  risk,  trading-risk 
management,  foreign-exchange  trading,  derivative 
pricing,  mortgage  banking,  derivative  credit  risk 
modeling,  futures  commission  merchants,  and  scor¬ 
ing  models  for  different  types  of  credits.  In  those 
exams,  economists  evaluated  the  tools  used  by 
banks  to  measure,  monitor,  and  control  risk  taking. 
Staff  also  provided  examiners  with  advice,  expertise, 
and  resource  material  on  risk  management. 

The  department  also  assisted  bank  examiners  by 
evaluating  statistical  models  that  banks  use  to  rate 
the  potential  credit-worthiness  of  loan  applicants  and 


statistical  models  that  assess  banks’  fair  lending  per¬ 
formance.  Economists  assisted  staff  in  other  depart¬ 
ments  with  identifying  efficient  data  collection  and 
analysis  tools  for  field  examiners  conducting  fair  lend¬ 
ing  exams,  and  participated  in  an  interagency  group 
to  coordinate  the  use  of  statistical  models  and  tech¬ 
niques  in  the  analysis  of  HMDA  and  CRA  data. 

Economists  participated  in  training  programs  for 
examiners  on  interest-rate  risk,  mortgage  banking, 
and  quantitative  topics;  in  addition,  staff  developed  a 
credit  scoring  training  module.  The  department  also 
maintained  a  bulletin  board  with  advice  on  hedging 
issues  and  contributed  to  the  capital  markets  bulletin 
board.  Staff  served  on  call  for  inquiries  from  examin¬ 
ers  in  the  field  and  elsewhere  in  the  agency  on  mat¬ 
ters  related  to  risk  measurement  and  modeling. 

Policy  Analysis  and  Development 

(1)  Economists  contributed  to  building  and  maintain¬ 
ing  strong  congressional  relations  and  identifying  and 
advancing  OCC  interests  in  pending  legislation. 

In  1996,  Economics  Department  staff  drafted  five 
statements  for  the  Comptroller  to  deliver  to  Congress. 
The  topics  covered  in  these  congressional  hearings 
were  risk  assessment,  modernizing  bank  regulatory 
structure,  retail  sale  of  mutual  fund  investments  by 
banks,  and  the  condition  of  consumer  credit  in  the 
United  States. 

(2)  Economics  Department  staff  members  conduct¬ 
ed  analyses  of  Issues  of  key  policy  interest  and  pro¬ 
moted  discussion  and  dissemination  of  findings 
among  policy  makers  inside  and  outside  the  OCC. 

One  OCC  economist  co-authored  a  study  of  mutual 
fund  customers  with  a  staff  member  from  the 
Securities  and  Exchange  Commission  (SEC).  The 
study  analyzed  data  on  the  demographic,  financial, 
and  fund-ownership  characteristics  of  mutual  fund 
investors,  showed  how  those  characteristics  vary  by 
distribution  channel,  and  provided  information  on  the 
level  of  investor  knowledge. 

As  part  of  the  OCC’s  revision  of  12  CFR  5,  department 
staff  examined  issues  related  to  conducting  activities 
through  a  bank  subsidiary.  The  analysis  suggested 
that  locating  nonbank  activities  in  a  bank  subsidiary 
versus  a  bank  holding  company  subsidiary  does  not 
raise  any  significant  safety  and  soundness  concerns. 
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In  addition,  banks  and  bank  customers  could  benefit 
from  allowing  banks  to  select  their  corporate  organi¬ 
zation  form  because  this  freedom  would  allow  each 
banking  firm  to  choose  its  most  efficient  organization¬ 
al  structure  Staff  also  analyzed  the  assertion  that 
deposit  insurance  conveys  a  subsidy  to  banks  and 
determined  that,  in  recent  times,  that  subsidy  has 
been  small  or  negative. 

Another  department  economist  organized  an  OCC- 
wide  working  group  to  assess  agency  policies  and 
programs  in  light  of  the  recommendations  from  the 
1995  Beijing  Conference  on  Women.  The  working 
group  provided  its  recommendations  in  a  final  report 
to  the  President’s  Inter-Agency  Council  on  Women. 

The  department  continued  to  support  the 
Comptroller’s  role  as  the  Treasury  Department's  lead 
on  electronic  money  issues,  and  had  a  principal  role 
in  organizing  the  Treasury  Department  conference, 
“Toward  Electronic  Money  and  Banking,”  which  took 
place  in  September  1996.  In  conjunction  with  this 
responsibility,  staff  prepared  a  paper,  An  Introduction 
to  Electronic  Money  Issue s,  and  other  economists 
conducted  research  to  determine  whether  the  advent 
of  electronic  money,  banking,  and  commerce  would 
likely  have  a  substantial  impact  on  the  conduct  of 
monetary  policy  and  the  operation  of  the  payments 
system.  Staff  also  represented  the  OCC  on  the 
Presidential  Commission  on  Critical  Infrastructure,  the 
Electronic  Commerce  Forum,  and  the  National 
Security  Telecommunications  Advisory  Committee. 

(3)  The  Economics  Department  strove  to  improve  the 
OCC’s  supervisory  and  regulatory  process. 

Economists  assisted  in  the  development  and  refine¬ 
ment  of  risk-based  capital  rules.  They  worked  with 
staff  from  other  departments  to  develop  the  rule, 
issued  in  August  1996,  implementing  the  Basle 
requirement  that  risk-based  capital  incorporate  mar¬ 
ket  risk.  Staff  also  helped  develop  the  final  rule  on  the 
risk-based  capital  treatment  of  asset  sales  with 
recourse,  which  was  issued  in  January  1997. 

The  department  also  assisted  in  the  revision  of  exam¬ 
iner  guidance  as  well  as  several  OCC  bulletins,  advi¬ 
sory  letters,  and  circulars  on  issues  related  to  risk  and 
risk  management.  Staff  also  assisted  with  the  devel¬ 
opment  of  the  OCC’s  position  on  the  accounting  for 
derivatives,  the  accounting  and  capital  treatment  of 
servicing  assets,  and  the  revision  of  CAMEL  to 
include  sensitivity  to  market  risk. 

Department  staff  provided  the  Law  Department  with 
the  statutorily  required  economic  determinations  of 
the  lively  costs  associated  with  several  OCC  rule¬ 


makings.  These  included  the  revisions  to  12  CFR  1, 
2,  5,  9,  and  23,  as  well  as  the  rule  imposing  NASD 
licensing  requirements  on  bank  employees  engaged 
in  the  recommendation  or  sale  of  most  securities,  and 
the  market  risk  rule. 

The  department  participated  on  the  OCC  working 
group  that  assisted  the  FFIEC’s  Reports  Task  Force  in 
developing  a  "uniform  core  examination  report," 
which  represents  a  comprehensive  redesign  of  the 
current  bank  call  report.  A  principal  aim  of  the  work¬ 
ing  group  was  to  ensure  that  the  information  content 
of  the  redesigned  report  continued  to  satisfy  the 
needs  of  different  users  within  the  agency. 

As  in  previous  years,  staff  continued  to  monitor  the 
structure  of  the  banking  industry  and  the  organiza¬ 
tional  form  of  banking.  Over  the  past  16  years,  the 
number  of  bank  mergers  has  reached  a  historically 
high  level.  Analysts  focused  on  whether  the  organi¬ 
zational  form  of  banking  companies  has  become 
more  complex  as  the  number  of  mergers  has 
increased. 

Financial/Data  Analysis 

(1)  The  department  developed  and  enhanced  finan¬ 
cial  data  information  systems. 

In  September  1996,  the  Economics  Department 
launched  the  Industry  Sector  Information  Service 
(ISIS)  in  September  1996.  The  system  is  designed  to 
aid  credit  examination  by  providing  timely  and  con¬ 
venient  information  to  bank  examiners  on  the  perfor¬ 
mance  of  major  nonbank  industries  and  companies. 
ISIS  provides  key  information  on  over  10,000  publicly 
traded  companies  across  28  major  industries.  This 
information  includes  financial  statements,  industry- 
specific  reports  prepared  by  Standard  &  Poor’s  and 
the  OCC’s  Multinational  Banking  department,  and 
debt  ratings  from  Moody’s.  The  information  in  ISIS  is 
updated  continuously  and  is  now  available  on  the 
OCC  intranet  at  www.fsa.occ.treas.gov.  Economics 
staff  also  prepared  analyses  of  industries  likely  to 
have  a  significant  impact  on  bank  performance;  in 
1996,  such  analyses  focused  on  the  agricultural  and 
consumer  retail  sectors  of  the  economy. 

Department  staff  completed  the  core  design  of  the 
Integrated  Banking  Information  System  (IBIS)  in  1996. 
This  system  provides  OCC  staff  with  25  years  of  call 
report  data  on  the  financial  performance  of  commer¬ 
cial  banks  and  thrifts;  supervisory  data  such  as 
CAMEL  ratings,  CRA  ratings,  trust  ratings,  and  super¬ 
visory  actions  on  national  banks;  and  structure  data 
(e  g.,  mergers  and  acquisitions)  on  banks  and  thrifts 
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(2)  Department  economists  analyzed  the  condition  of 
the  financial  services  industry. 

Staff  in  Economics  provided  quarterly  written  reports 
on  the  condition  of  commercial  and  national  banks 
and  responded  to  numerous  requests  for  information 
from  the  Department  of  the  Treasury  and  OCC  staff. 
The  department  also  delivered  presentations  of  the 
condition  reports  to  OCC  staff,  OCC  committees  and 
seminars  such  as  the  National  Credit  Committee,  the 
Retail  Credit  and  Commercial  Credit  Seminars,  and 
FFIEC  training  sessions,  as  well  as  other  federal 
agencies  and  congressional  committees. 

Analysts  also  prepared  reports  or  presentations  on 
macroeconomic  conditions,  forecasts,  and  banking 
industry  structure  for  other  departments  within  the 
agency. 


Research 

Economists  conducted  research  on  developments  in 
financial  markets,  particularly  issues  affecting  nation¬ 
al  banks.  They  promoted  discussion  and  dissemina¬ 
tion  of  findings  among  policy-makers  inside  and  out¬ 
side  the  OCC. 

Economics  department  staff  conducted  numerous 
research  projects  in  1996.  In  addition  to  the  projects 
described  above,  department  staff  presented  the 
results  of  their  work  through  44  research  papers  pre¬ 
pared  for  publication  in  leading  academic  and  prac¬ 
titioner  journals,  and  professional  conferences.  Staff 
also  presented  48  papers  at  academic  conferences, 
government  and  trade-related  conferences,  and  pri¬ 
vate  symposia. 
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Public  Affairs 


Public  Affairs,  headed  by  the  Senior  Deputy 
Comptroller  for  Public  Affairs,  is  composed  of  the 
Special  Advisor  for  External  Relations;  the  Special 
Assistant  for  Executive  Communication;  the  Public 
Affairs  Department,  headed  by  the  Deputy 
Comptroller  for  Public  Affairs  and  composed  of  the 
Communications  and  Press  Relations  Divisions;  and 
the  Banking  Relations,  Community  Relations,  and 
Congressional  Liaison  Divisions. 

Banking  Relations 

The  Banking  Relations  Division  acts  as  liaison  with 
bankers,  state  bankers,  associations,  banking  trade 
groups,  and  state  bank  supervisors. 

The  division  provides  advice  to  the  Comptroller  and 
senior  policymakers  and  is  responsible  for  identifying 
proposed  regulatory  and  industry  actions  that  relate 
to  OCC  activities.  It  formulates  specific  approaches 
for  ensuring  that  OCC’s  position  is  presented  and  that 
information  is  disseminated. 

The  division  recommends  new  policies,  concepts, 
and  procedures  to  guide  the  OCC  in  its  relationship 
with  the  banking  industry.  It  prepares  and  directs  the 
preparation  of  briefing  materials  for  use  in  meetings 
with  OCC  officials  and  banking  industry  groups  and 
assists  with  preparation  of  testimony  or  presentations 
for  the  Comptroller  and  senior  officials.  The  division 
maintains  state-by-state  in-depth  analyses  of  banking 
legislation  and  major  issues  including  existing,  pro¬ 
posed,  and  potential  legislation. 

Banking  Relations  also  helps  district  offices  develop 
effective  outreach  programs  with  bankers  and  state 
banking  trade  associations.  The  division  coordinates 
and  hosts  in-house  meetings  with  state  banking  trade 
associations  and  is  responsible  for  planning  and 
organizing  off-site  Meet  the  Comptroller  seminars 
attended  by  chief  bank  executives  and  OCC’s 
Executive  Committee  to  discuss  changes  in  the  bank¬ 
ing  industry. 

Community  Relations 

The  Community  Relations  Division  is  responsible  for 
the  OCC’s  relations  with  national  consumer,  commu¬ 
nity,  and  public  interest  organizations. 


The  division  provides  advice  and  analysis  to  the 
Comptroller  and  senior  management  on  consumer 
and  community  organization  interests  and  activities 
that  affect  or  could  affect  the  OCC,  the  national  bank¬ 
ing  system,  and  the  relationship  of  national  banks  to 
their  communities.  It  monitors  the  direction  of  public 
interest  advocacy  and  formulates  strategies  for 
ensuring  the  effective  communication  of  OCC  policy 
to  public  interest  organizations. 

In  addition,  the  division  recommends  policies  and 
procedures  to  advance  the  OCC’s  relationship  with 
community  and  consumer  organizations.  It  assists  in 
the  planning  and  preparation  of  public  remarks  by  the 
Comptroller  and  senior  management  before  con¬ 
sumer  and  community  organizations  and  is  responsi¬ 
ble  for  coordinating  the  Comptroller’s  formal  outreach 
to  the  public  interest  sector,  including  community, 
consumer,  community  development,  and  other  bank 
customer  organizations. 

In  1996,  the  Community  Relations  Division  provided 
active  support  to  the  Electronic  Banking  working 
group  and  various  Compliance  Management  and  Law 
Department  initiatives,  including  the  completion  of  the 
OCC’s  regulatory  reform  initiative,  the  development  of 
the  CRD  program,  and  ongoing  implementation  of  the 
revised  CRA  rule.  The  division  implemented  an  ORT- 
recommended  OCC  Web-site  database  for  communi¬ 
ty  and  consumer  organizations,  organized  frequent 
Headquarters  outreach  efforts  to  national  bank  cus¬ 
tomer  organizations,  and  coordinated  four  District 
Community  Leader  outreach  meetings. 

Congressional  Liaison 

The  Congressional  Liaison  Division  is  responsible  for 
the  OCC’s  relations  with  members  of  Congress,  con¬ 
gressional  committees,  subcommittees,  and  staff. 

The  division  provides  analysis  and  advice  to  the 
Comptroller  and  senior  OCC  policymakers  on  con¬ 
gressional  activities  that  affect  or  could  affect  the 
OCC,  the  national  banking  system,  or  the  financial 
services  marketplace.  It  also  offers  guidance  on 
potential  congressional  reaction  to  OCC  actions. 

As  part  of  its  responsibilities,  the  division  maintains 
regular  contact  with  congressional  members,  com¬ 
mittees,  subcommittees,  and  staff  to  promote  effec- 
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tive  communication  and  ensure  that  OCC’s  interests 
are  represented. 

The  division  is  the  focal  point  of  congressional 
inquiries,  including  requests  for  testimony,  staff  stud¬ 
ies,  or  other  support.  It  assists  in  the  preparation  of 
testimony,  comments,  briefings,  and  staff  studies 
relating  to  congressional  actions,  as  well  as  respons¬ 
es  to  constituent  inquiries.  The  division  provides  any 
other  necessary  liaison  and  information  services 
relating  to  congressional  and  legislative  matters. 

Public  Affairs 

The  Deputy  Comptroller  for  Public  Affairs  oversees 
the  operations  of  the  Communications  and  Press 
Relations  Divisions  and  is  responsible  for  managing 
internal  and  external  communications  activities.  The 
deputy  comptroller  is  charged  with  bringing  an  exter¬ 
nal  perspective  to  all  agency  issues  and  works  close¬ 
ly  with  executives  to  identify  issues  and  activities  that 
need  to  be  communicated  inside  and  outside  the 
agency.  In  addition,  the  deputy  comptroller  provides 
advice  and  counsel  to  the  Comptroller  and  Executive 
Committee  on  media  relations  and  communications 
activities  and  policies. 

The  divisions  overseen  by  the  Deputy  Comptroller  for 
Public  Affairs  serve  as  the  agency’s  main  external 
contact  and  communicate  the  OCC’s  mission  and 
activities  to  the  public,  particularly  the  news  media. 
The  deputy  comptroller  is  responsible  for  providing 
public  affairs  advice  to  OCC  senior  management,  as 
well  as  coordinating  internal  and  external  communi¬ 
cation  policies  and  activities.  Department  activities 
include  identifying  and  developing  communication 
strategies  for  major  OCC  initiatives  and  proposals 
and  implementing  those  strategies. 

The  Communications  Division  provides  publica¬ 
tions  support  and  information  services  for  the  agency. 
Specifically,  the  division: 

•  Provides  writing,  editorial,  and  production  sup¬ 
port  for  all  agency  publications,  including  the 
Quarterly  Journal,  the  Comptroller’s  Manual  for 
National  Banks,  the  Comptroller’s  Manual  for 
Corporate  Activities,  and  the  Comptroller’s 
Handbook  for  Compliance,  as  well  as  OCC  pol¬ 
icy  issuances  such  as  advisory  letters  and 
banking  bulletins. 

•  Plans  approaches  to  disseminating  information 
and  designs  appropriate  vehicles  for  specific 
messages. 


•  Responds  to  inquiries  about  the  agency’s  mis¬ 
sion  and  activities. 

•  Oversees  the  agency’s  electronic  news  sys¬ 
tems. 

•  Operates  and  oversees  the  public  information 
room,  which  offers  easy  access  to  public 
agency  documents. 

•  Develops  and  maintains  the  agency’s  Internet 
presence  (http://www.occ.treas.gov),  which 
offers  quick  access  to  agency  materials. 

•  Uses  appropriate  technological  means  to 
improve  and  maintain  internal  and  external  com¬ 
munication  for  the  OCC. 

•  Processes  all  initial  requests  filed  under  the 
Freedom  of  Information  and  Privacy  Acts. 

The  Press  Relations  Division  provides  news  media 
relations  support  to  the  agency  and  senior  manage¬ 
ment.  Specifically,  the  division: 

•  Prepares  and  issues  press  announcements  of 
agency  actions  or  policies. 

•  Develops  briefing  materials  and  support  infor¬ 
mation,  such  as  questions  and  answers,  for 
agency  initiatives  in  which  there  is  press  interest. 

•  Supports  agency  staff  in  dealing  with  news 
media  inquiries,  by  providing  advice,  counsel, 
and  training. 

•  Responds  to  press  inquiries  in  a  timely  fashion. 

The  Public  Affairs  Department’s  1996  accomplish¬ 
ments  reflect  a  new  emphasis  on  public  access  to 
information.  The  agency  opened  a  public  information 
room  designed  to  offer  the  public  quicker  access  to 
agency  documents.  Documents  available  through 
the  room  include  press  releases,  issuances,  CRA 
evaluations,  comment  letters  on  proposed  regula¬ 
tions,  securities  filings,  enforcement  actions,  and  sim¬ 
ilar  information.  Although  the  unit  did  not  begin  oper¬ 
ating  until  April  and  operated  out  of  temporary  quar¬ 
ters  for  the  rest  of  the  year,  it  handled  3,198  requests 
for  public  documents  in  1996.  Information  room  staff 
responded  to  most  fax  and  telephone  requests  within 
24  hours  and  to  in-person  inquiries  immediately. 

The  OCC’s  Internet  site  began  operating  in  1996.  The 
site,  at  http://www.occ.treas.gov,  gives  the  public 
quick  access  to  a  full  range  of  OCC  documents, 
including  many  at  the  time  they  are  released  to  the 
public.  The  site  was  designed  to  meet  the  needs  of 
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users  and  provides  access  to  actual  CRA  evaluations 
as  well  as  a  searchable  database  of  the  CRA  ratings; 
a  database  of  community  groups,  with  an  opportuni¬ 
ty  for  groups  to  register;  proposed  regulations; 
issuances  and  press  relations;  and  a  variety  of  publi¬ 
cations,  including  consumer  assistance  materials,  the 
Weekly  Bulletin  (a  record  of  agency  corporate 
actions),  and  the  monthly  Interpretations  and  Actions. 

Publications  personnel  provide  editorial  and  writing 
assistance  to  other  OCC  units  and  work  with  external 
contract  printers  to  publish  official  OCC  publications. 
New  external  publications  for  1996  included  Check 
Fraud:  A  Guide  to  Avoiding  Losses  and  the  1996 
Survey  of  Credit  Underwriting  Practices ,  as  well  as 
the  complete  Banking  Laws  for  Examiners  and 
Banking  Regulations  for  Examiners  and  six  booklets 
for  the  Comptroller's  /Handbook:  “Bank  Supervision 
Process,”  “Community  Bank  Risk  Assessment 
System,"  “Allowance  for  Loan  and  Lease  Losses,” 
“Consigned  Items  and  Other  Customer  Services,” 
“Mortgage  Banking,”  and  “Credit  Card  Lending.” 
Eleven  compliance  booklets  were  issued,  almost 
completing  the  Comptroller’s  /Handbook  for 


Compliance.  Other  external  publications  work  includ¬ 
ed  producing  ongoing  publications  such  as  the 
Quarterly  Journal,  Interpretations  and  Actions,  and 
Community  Developments. 

In  1996,  the  Public  Affairs  Department  continued  to 
produce  internal  publications  such  as  Supervisions,  a 
monthly  employee  newsletter,  and  to  distribute  OCC 
issuances  and  other  policy  papers  to  national  bank 
examiners  and  national  banks. 

Under  the  authority  delegated  by  the  Comptroller,  the 
department  is  responsible  for  making  initial  determi¬ 
nations  on  requests  for  records  of  the  OCC  under  the 
Freedom  of  Information  Act  and  the  Privacy  Act  of 
1974.  In  1996,  the  department  received  21,060  such 
requests.  Most  these  requests  -15,000  -  were  han¬ 
dled  by  the  department’s  fax-on-demand  service. 
The  remaining  6,060  requests  were  processed  by 
department  staff  members,  either  FOIA  specialists  or 
information  room  staff.  Requests  are  made  for  any 
and  all  documents  in  the  OCC’s  files;  response  is 
required  within  10  business  days. 
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Administration 


Resource  Management 

The  Resource  Management  area  encompasses  three 
divisions:  Administrative  Services,  Human  Resources, 
and  Minority  and  Urban  Affairs. 

Administrative  Services 

In  1996,  the  Administrative  Services  Division  contin¬ 
ued  its  efforts  to  reduce  costs  in  a  number  of  areas. 
Procurement  savings  through  negotiation  and  com¬ 
petition  exceeded  $5  million;  Washington  office 
postage  costs  were  reduced  by  almost  $300,000, 
and  expenditures  for  office  supplies  were  cut  by 
$150,000  from  the  previous  year. 

Service  continued  to  be  a  major  focus  as  the  Library 
answered  over  8,500  reference  requests  for  OCC 
employees  and  the  Records  staff  responded  to  over 
4,000  requests  for  records  or  information.  In  addition, 
the  OCC  Acquisitions  unit  led  the  Treasury 
Department  Procurement  Customer  Service  initiative 
with  development  of  a  customer  service  pledge  and 
publication  of  a  Treasury  Procurement  Best  Practices 
book,  “Today’s  Idea... Tomorrow’s  Practice!” 

Implementation  of  a  streamlined  contracting  process 
brought  national  recognition  for  the  procurement 
function  inside  and  outside  government.  Also  this 
year  the  Treasury  Department  presented  OCC  with  an 
award  for  outstanding  Small  Business  Program  con¬ 
tracting  efforts,  with  all  goals  exceeded. 

ASD  staff  played  a  major  role  in  the  planning  and  car¬ 
rying  out  of  the  OCC  Management  Conference  and  a 
Department  of  the  Treasury  conference  on  Electronic 
Money  and  Banking.  The  latter  attracted  500  experts 
from  around  the  world  to  the  first  conference  on  this 
subject  sponsored  by  the  federal  government. 

Change  continued  in  Washington  office  space  as 
several  organizational  moves  took  place  to  accom¬ 
modate  changes  in  office  structure.  The  main  lobby 
of  the  headquarters  building  underwent  major 
changes  to  accommodate  upgraded  security  devices 
and  procedures.  A  streamlined  office  space  acquisi¬ 
tion  and  design  process  that  involves  customers  ear¬ 
lier  in  the  process  has  resulted  in  cost  savings  and 
enhanced  customer  satisfaction. 


Human  Resources 

During  1996,  the  Human  Resources  Division  imple¬ 
mented  a  number  of  high  visibility  initiatives  designed 
to  reengineer  the  HR  function  and,  thereby,  improve 
product  and  service  delivery  systems.  Among  the 
more  significant  projects  were  implementation  of 
Employee  Express  and  other  automated  systems  to 
improve  data  integrity  and  transfer  data  ownership  to 
managers  and  employees;  initiating  a  pilot  self-certi¬ 
fication  personnel  management  evaluation  process; 
implementation  of  two  successful  buyout  programs; 
development  of  workshops,  resource  centers,  refer¬ 
ence  materials  and  training  for  managers  and 
employees  on  managing  career  transition;  and  con¬ 
tinuing  reorganization  of  the  division  to  improve  pro¬ 
gram  effectiveness  and  increase  client  satisfaction. 

In  1996,  the  division  implemented  Employee  Express, 
an  interactive  voice  response  system  that  gives  OCC 
employees  the  ability  to  input  many  of  their  own  pay¬ 
roll  transactions  directly  to  the  National  Finance 
Center.  These  discretionary  payroll  actions  account 
for  over  50  percent  of  the  total  number  of  person¬ 
nel/payroll  actions  now  annually  processed  in  OCC. 
Use  of  the  system  by  over  80  percent  of  OCC  employ¬ 
ees  has  produced  significant  savings  by  reducing  the 
need  for  direct  HR  customer  interface  to  process  or 
correct  these  actions.  Data  integrity  has  also 
improved  as  system  users  are  directly  responsible  for 
inputting  their  own  information.  Other  office  automa¬ 
tion  efforts  included  using  electronic  mail  to  dissemi¬ 
nate  TSP  monthly  earnings  data,  maintaining  elec¬ 
tronic  repositories  for  directory  information  for  all  ben¬ 
efits  programs,  and  automation  of  the  internal  job 
posting  process. 

HR  made  a  transition  from  its  longstanding  labor- 
intensive  on-site  personnel  management  evaluation 
(PME)  procedures  and  piloted  a  personnel  office  self- 
certification  process.  The  new  process  shares  review 
accountability  with  operating  personnel  offices  and 
eliminates  the  need  for  Washington-based  PME 
teams  to  conduct  on-site  reviews  in  these  locations  - 
a  savings  of  approximately  $30,000  per  year.  PMEs 
are  supported  by  automated  tracking  and  monitoring 
systems,  which  provide  quarterly  reports  to  all  dis¬ 
tricts  on  the  status  of  many  of  their  personnel  pro¬ 
grams  and  operations. 
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Two  buyout  programs  designed  to  target  overstaffed 
positions  and  offices  were  very  successful.  More 
than  70  career  transition  workshops  were  held  for 
employees  considering  the  buyout  option  and  HR  led 
a  major  effort  to  guide  managers  and  employees 
through  the  career  transition  process.  This  included 
development  of  manager  and  employee  reference 
guides  and  a  training  module  for  managers  to  help 
them  communicate  OCC’s  direction  and  vision  to  their 
employees.  Through  the  program,  employees 
received  guidance  and  counseling  on  how  to  take 
responsibility  for  their  careers  and  personal  develop¬ 
ment  on  the  job.  Managers  received  formal  training 
on  dealing  with  employee  reactions  to  the  dramatic 
changes  that  continue  to  affect  agency  operations 
and  staffing,  working  with  employees  to  determine 
their  alternatives  both  inside  and  outside  the  OCC, 
and  helping  employees  determine  the  resources  they 
will  need  to  remain  viable  and  productive  in  the  future. 

Also  during  1996,  Human  Resources  continued  to 
streamline  and  improve  internal  operations  to  better 
serve  its  primary  customers.  This  resulted  in  impor¬ 
tant  decisions  to  expand  the  central  and  consolidate 
the  Washington  staffing  functions,  reengineer  the 
incentive  awards  program,  automated  internal  poli¬ 
cies  and  procedures  manuals,  and  develop  improved 
point  of  service  measurement  systems  to  assess  pro¬ 
gram  effectiveness  and  client  satisfaction. 

Minority  and  Urban  Affairs 

The  Office  of  Minority  and  Urban  Affairs  (MUA)  spon¬ 
sored  several  mission-oriented  events  in  recognition 
of  observances  for  special  emphasis  group  —  e.g., 
Asians,  Blacks,  Hispanics,  Native  American,  and 
women.  This  office  also  assumed  responsibility  for 
planning  other  programs  that  included  Take  Our 
Daughters  to  Work  Day,  Take  Our  Sons  to  Work  Day, 
a  new  program  approved  by  the  executive  committee 
in  1996,  and  OCC’s  first  recognition  of  Gay  and 
Lesbian  Pride  Month.  MUA  also  assisted  in  organiz¬ 
ing  the  opening  event  for  the  Combined  Federal 
Campaign  and  other  activities  that  followed.  These 
observances  involved  participation  from  the 
Congress,  White  House,  Supreme  Court,  leaders  of 
National  Civil  Rights  Organizations,  the  banking 
industry,  entertainment  industry,  and  the  radio  broad¬ 
casting  media. 

MUA  took  action  to  strengthen  and  increase  the  visi¬ 
bility  of  special  emphasis  programs  by  providing 
OCC-wide  training  for  special  emphasis  program 
managers  and  by  developing  mission-oriented  work 
plans 

In  support  of  enhancing  employment  opportunities  for 
Hispanic  Americans,  MUA  initiated  participation  in 


the  summer  internship  program  with  the  Hispanic 
Association  for  Colleges  and  Universities  (HACU). 
This  program  helps  federal  employers  to  offer 
employment  opportunities,  other  than  full-time,  to 
groups  that  are  not  fully  represented  in  the  workplace. 
The  OCC  hired  six  interns.  OCC  was  the  first  bureau 
within  the  Department  of  the  Treasury  to  participate  in 
this  internship  program. 

Financial  Services  (Chief 
Financial  Officer) 

The  OCC  implemented  the  Chief  Financial  Officer  Act 
of  1990  by  establishing  the  position  of  Chief  Financial 
Officer  (CFO).  The  CFO  is  responsible  for  overseeing 
all  financial  activities  relating  to  the  OCC’s  programs 
and  operations.  The  OCC  has  enhanced  its  bud¬ 
getary  systems,  integrated  accounting  systems, 
financial  reporting  and  internal  controls  and  to  pro¬ 
vide  guidance  to  OCC  management  on  financial 
issues.  Financial  Services  has  made  many  improve¬ 
ments  in  policy,  systems,  and  operations  through 
process  mapping  and  other  avenues. 

During  1996,  Financial  Services  prepared  and  pub¬ 
lished  the  CFO  Annual  Financial  Report,  completed 
conversion  to  the  government  travel  card  program, 
including  direct  payment  to  the  credit  card  vendor, 
and  implemented  Vendor  Express,  which  allows  pay¬ 
ment  of  employees  and  vendors  electronically,  reduc¬ 
ing  the  payment  process  from  eight  days  to  two. 
Additionally,  Financial  Services  upgraded  OCC’s  gen¬ 
eral  ledger  and  accounts  payable  systems.  The 
upgraded  software  accommodates  the  upcoming 
Year  2000  issues  and  uses  a  “client-server”  architec¬ 
ture  in  sync  with  OCC’s  information  systems  modern¬ 
ization  initiatives.  Combined,  these  accomplishments 
resulted  in  excellent  financial  statements  and  a  clean 
audit  report,  with  no  management  points  noted  by  the 
auditors  for  the  second  straight  year. 

Financial  Operations  (FO),  Financial  Systems 
Management  (FSM),  and  Financial  Policy,  Review  and 
Analysis  (FPRA)  make  up  the  Financial  Services 
Department.  Each  of  these  units  is  headed  by  an 
assistant  chief  financial  officer  (ACFO). 

Financial  Operations 

Financial  Operations  is  responsible  for  the  day-to-day 
operations  of  the  accounting  system,  control  of  OCC's 
receipts  and  payments,  cash  reconciliation,  financial 
reporting,  and  employee  services. 

In  1996,  Financial  Operations: 
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•  Implemented  a  plastic  card  network  (VISA  and 
Master  Card).  OCC  now  accepts  credit  cards 
for  the  collection  of  revenue  and  other  miscella¬ 
neous  receipts. 

•  Provided  training  to  Headquarters  personnel  on 
the  decentralization  of  TTRS  input. 

Financial  Systems  Management 

Financial  Systems  Management  (FSM)  is  responsible 

for  the  design,  development,  enhancement,  and 

implementation  of  financial  systems. 

In  1996,  Financial  Systems  Management: 

•  Continued  to  position  Financial  Services  to  avail 
itself  of  technological  advances  in  management 
information  systems  in  concert  with  initiatives 
being  aggressively  pursued  by  OCC  on  a  large 
scale. 

•  Participated  on  the  Information  Resources 
Management  Task  Force,  which  was  formed  to 
set  the  strategic  direction  for  coordinating,  man¬ 
aging  and  developing  OCC’s  technological 
resources. 

•  Implemented  modifications  to  the  time  entry 
system  to  allow  for  recording  of  sick  leave  under 
the  Federal  Employees  Family  Friendly  Leave 
Act,  eliminating  the  burden  of  manual  record¬ 
keeping  by  timekeepers. 

•  Provided  production  support  to  analyze,  resolve 
and  implement  solutions  to  problems,  enhance 
processes/reports  and  provide  security  access. 
This  major  ongoing  effort  for  all  financial  systems 
resulted  in  minimal  downtime  being  experienced 
by  users  of  financial  systems  during  1996. 

Financial  Policy,  Review,  and  Analysis 

Financial  Policy,  Review,  and  Analysis  (FPRA)  is 

responsible  for: 

•  Monitoring,  updating,  and  reviewing  OCC’s  rev¬ 
enues  to  ensure  that  they  recover  OCC’s  oper¬ 
ating  costs  and  are  not  burdensome  to  the 
national  banking  system; 

•  Formulating  and  executing  OCC’s  operating 
plan  and  budget  to  ensure  that  resource  usage 
reflects  the  OCC’s  four  pillars  and  operating 
objectives  and  the  efficient  allocation  of 
resources; 


•  Reporting  internally  and  externally  on  OCC’s 
resource  usage  and  available  resources  includ¬ 
ing  forecasts  of  revenue  and  expenses  which 
reflect  changes  in  the  national  banking  system; 

•  Developing  models  and  systems  to  provide  esti¬ 
mates  of  future  resource  usage  for  use  in  OCC’s 
management  processes; 

•  Preparing  the  CFO  Annual  Financial  Report  as 
required  by  the  Chief  Financial  Officer’s  Act; 

•  Developing  revenue,  accounting,  and  expendi¬ 
ture  (including  travel)  policies  to  ensure  the  effi¬ 
cient  use  and  effective  internal  controls  on 
resource;  and, 

•  Conducting  internal  quality  assurance  reviews 
to  ensure  the  effectiveness  of  internal  controls 
and  the  adherence  to  internal  and  external 
financial  policies. 

During  1996,  Financial  Policy,  Review  and  Analysis: 

•  Coordinated  revenue  reviews  that  resulted  in  a 
12  percent  reduction  to  assessments  for  non¬ 
lead  banks,  which  will  save  the  national  banking 
system  an  additional  $13  million  in  1996. 

•  Developed  and  implemented  a  new  revenue 
policy  allowing  for  proration  of  assessment  fees 
for  banks  leaving  the  system  during  the  assess¬ 
ment  period. 

•  Provided  guidance  on  accounting,  travel,  tax, 
and  expenditure  issues  and  continued  develop¬ 
ment  of  Financial  Services  Accounting  Manual, 
which  ensures  consistent,  concise  procedures 
in  financial  management. 

•  Re-engineered  the  OCC’s  staff  planning 
process. 

•  Developed  a  monthly  budget  execution  process 
incorporating  budget  reporting  through  the 
Executive  Committee  and  ensuring  that  opera¬ 
tional  or  policy  changes  with  an  effect  on 
resources  were  reviewed  and  approved. 

•  Operated  the  1997  Budget  Process  and  devel¬ 
oped  attendant  software  and  reporting  systems. 

•  Completed  the  solicitation  process  for  the  new 
audit  contract  and  new  travel  service  contract 
and  managed  these  transitions. 

•  Conducted  quality  assurance  reviews  of  finan¬ 
cial  operations  in  OCC’s  districts  and  in  the 
Financial  Services  Department  in  Washington. 
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Management  Improvement 

Management  Improvement  serves  as  the  OCC’s  liai¬ 
son  with  the  U  S  General  Accounting  Office  (GAO) 
and  the  Department  of  the  Treasury’s  Office  of 
Inspector  General  (OIG).  Management  Improvement 
facilitates  audits,  evaluations  and  investigations  and 
assures  that  appropriate  corrective  action  is  taken  by 
the  OCC. 

Approximately  30  reviews  were  in  process  throughout 
1996.  The  GAO  issued  reports  covering  the  OCC’s 
implementation  of  fair  lending  laws  and  the  prompt 
regulatory  action  provisions  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act.  GAO  also 
reported  on  actions  taken  by  the  OCC  since  GAO 
issued  its  first  report  on  derivatives  activities  in  1995. 
A  number  of  reports  were  issued  on  the  subjects  of 
regulatory  burden,  money  laundering,  the  regulatory 
structure,  and  foreign  banks.  Only  one  of  the  reports 
—  fair  lending  —  made  recommendations  to  the 
OCC;  implementation  is  in  process.  Among  the 
reports  issued  by  the  OIG  was  one  that  resulted  from 
a  review  of  how  the  OCC  evaluates  bank  manage¬ 
ment  during  onsite  examinations  of  community 
banks. 

Management  Improvement  is  also  the  focal  point  for 
the  OCC’s  participation  in  and  compliance  with  a  vari¬ 
ety  of  governmentwide  initiatives.  It  continues  to  work 
with  other  departments  within  the  OCC  to  implement 
recommendations  made  by  the  National  Performance 
Review  and  OCC  task  forces.  In  1996,  Management 
Improvement  oversaw  the  reduction  of  internal  regu¬ 
lations  by  50  percent.  Work  continues  on  implement¬ 
ing  an  OCC-wide  quality  assurance  effort  that  is 
based  on  a  system  of  mission-related  measures  and 
desired  outcomes  of  processes. 

Quality  Improvement/Diversity 
Management 

In  1996,  the  Quality  Improvement  Division  continued 
to  provide  support  to  the  OCC’s  efforts  to  focus  on  its 
customers,  improve  its  processes,  measure  program 
results,  and  identify  needed  changes  to  its  structure. 
The  Quality  Improvement  staff  provided  facilitation  for 
employee-management  focus  group  sessions, 
benchmarking  and  best  practice  studies,  and 
process  improvement  teams. 

Quality  Improvement  and  Diversity  Management  were 
merged  into  a  single  unit  to  leverage  the  common 
obiectives  of  both  units.  During  this  past  year,  the 
OCC  opened  a  diversity  management  resource  and 


career  development  center  for  managers  and 
employees,  completed  diversity  training  for  all 
employees,  and  initiated  a  cultural  audit.  The  com¬ 
bined  quality  improvement  and  diversity  resources 
are  assisting  the  OCC  create  an  environment  of 
cross-functional  teamwork  and  move  to  a  work  force 
that  is  more  diverse  in  expertise  as  well  as  demo¬ 
graphics. 

Equal  Employment  Programs 

The  Equal  Employment  Programs  (EEP)  Division  is 
responsible  for  promoting  equal  opportunity,  and 
identifying  and  eliminating  barriers  to  employment 
and  advancement  within  the  OCC.  EEP  covers  the 
areas  of  equal  employment  opportunity  (EEO),  affir¬ 
mative  employment  (AE),  and  EEO  complaint  pro¬ 
cessing.  EEP  works  closely  with  Washington  and  dis¬ 
trict  executives  to  ensure  compliance  with  EEO  and 
AE  policies  and  procedures. 

In  1996,  EEP: 

•  Continued  the  training  initiative  it  began  in  1995 
to  provide  EEO  and  AE  training  to  all  OCC  man¬ 
agers  and  employees. 

•  Strengthened  OCC’s  EEO  complaint  process¬ 
ing  program  by  appointing  new  EEO  counselors 
and  enhancing  training  programs  for  EEO  coun¬ 
selors. 

•  Continued  recently  implemented  centralized 
processing  of  informal  complaints  of  discrimina¬ 
tion  to  attempt  early  resolution. 

•  Kept  management  informed  of  EEO  and  AE  issues, 
trends,  concerns  and  opportunities  for  improve¬ 
ment,  through  the  annual  Affirmative  Employment 
Program  Plan  (AEPP)  Accomplishment  Report  and 
PlanUpdate,  ongoing  analyses  and  periodic  brief¬ 
ings.  The  AEPP  served  as  a  tool  for  assessing 
OCC’s  efforts  to  achieve  its  AEP  objectives. 

•  Worked  closely  with  Human  Resources  (HR) 
staff  to  conduct  adverse  impact  analyses  on 
rightsizing  issues  and  proposed  organizational 
changes  affecting  the  work  force. 

•  Streamlined  the  AEPP  reporting  and  monitoring 
process  for  the  districts  by  incorporating  over¬ 
lapping  district  objectives  into  the  national  Plan 
Update  and  focusing  more  on  employment 
issues  impacting  the  workforce  today. 

•  Served  on  Treasury's  EEO  task  force,  which  con¬ 
ducted  reviews  of  various  Treasury  bureaus' 
EEO  and  AE  programs.  Treasury  adopted  and 
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implemented  recommendations  of  the  task  • 
force. 

Served  on  the  Beijing  Work  Group,  4/10  Work 
Group,  Telecommuting  Work  Group,  and  the 
Work-at-Home  Work  Group,  to  ensure  that  EEO 
issues  were  adequately  addressed. 


In  conjunction  with  the  Equal  Employment 
Opportunity  Commission  (EEOC),  EEP  conduct¬ 
ed  an  evaluation  in  the  Central  District  of  OCC’s 
EEO  programs  for  effectiveness  and  consisten¬ 
cy  with  EEO  and  AE  compliance.  This  review 
will  serve  as  a  baseline  for  assessing  the  effec¬ 
tiveness  of  OCC’s  EEO  program. 
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Capital  Markets 


Treasury  and  Market  Risk 

The  Treasury  and  Market  Risk  (T&MR)  division  is  the 
focal  point  for  the  OCC's  supervisory  efforts  relating 
to  trading  activities,  financial  derivatives  and  emerg¬ 
ing  market  products.  T&MR  staff  members  formulate, 
and  help  implement,  supervisory  policy  through  the 
issuance  of  formal  and  informal  guidance  and  policy 
statements.  T&MR  also  publishes  a  quarterly 
Derivatives  Data  Fact  Sheet,  which  highlights  trends 
and  conditions  in  bank  derivative  portfolios. 

T&MR  completed  several  significant  projects  during 
1996.  One  project  was  the  issuance  of  revised  guid¬ 
ance  to  examiners  for  supervising  national  banks' 
derivative  activities.  The  190-page  Comptroller’s 
Handbook  section  on  “Risk  Management  of  Financial 
Derivatives”  was  revised  and  updated  to  reflect  the 
evolution  of  the  derivative  markets  and  risk-manage¬ 
ment  practices  in  recent  years. 

Other  significant  projects  completed  during  1996 
include: 


•  OCC  Issuance  96-25  Fiduciary  Risk 
Management  of  Derivatives  and  Mortgage- 
Backed  Securities,  which  provides  guidance  on 
risk  management  principles  for  national  banks' 
fiduciary  investment  activities. 

•  OCC  Issuance  96-43,  Credit  Derivatives,  which 
provides  general  guidance  to  banks  using  cred¬ 
it  derivatives  to  manage  credit  risk  inherent  in 
their  loan  portfolios. 

•  OCC  Issuance  96-52,  Securitization,  which  pro¬ 
vides  the  first  regulatory  guidelines  to  banks 
involved  in  asset  securitization  activities.  The 
OCC  developed  this  guidance  because  of  the 
rapidly  growing  number  of  banks  using  ecuriti- 
zation  to  diversify  funding  sources  and  manage 
liquidity  and  capital  positions. 

•  Release  of  NR  96-142,  Capital  Allocation:  A 
Study  of  Current  and  Evolving  Practices  in 
Selected  Banks,  which  highlights  various  tech¬ 
niques  and  issues  related  to  capital  allocation, 
risk  management  and  decision  making. 
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Comptrollers  of  the  Currency ,  1863  to  the  present 


No 

Name 

Dates  of  tenure 

State 

1 

McCulloch,  Hugh  . 

May  9, 

1863 

Mar 

8, 

1865 

Indiana 

2 

Clarke,  Freeman . 

Mar.  21, 

1865 

July 

24, 

1866 

New  York 

3 

Hulburd,  Hiland  R . 

Feb.  1, 

1865 

Apr. 

3, 

1872 

Ohio 

4 

Knox,  John  Jay . 

Apr.  25, 

1872 

Apr. 

30, 

1884 

Minnesota 

5 

Cannon,  Henry  W . 

May  12, 

1884 

Mar. 

1, 

1886 

Minnesota 

6 

Trenholm,  William  L . 

Apr.  20, 

1886 

Apr. 

30, 

1889 

South  Carolina 

7 

Lacey,  Edward  S . 

May  1, 

1889 

June 

30, 

1892 

Michigan 

8 

Hepburn,  A.  Barton  . 

Aug.  2, 

1892 

Apr. 

25, 

1893 

New  York 

9 

Eckels,  James  H . 

Apr.  26, 

1893 

Dec. 

31, 

1897 

Illinois 

10 

Dawes,  Charles  G . 

Jan.  1, 

1898 

Sept. 

30, 

1901 

Illinois 

11 

Ridgely,  William  Barret  . 

Oct.  1, 

1901 

Mar. 

28, 

1908 

Illinois 

12 

Murray,  Lawrence  0 . 

Apr.  27, 

1908 

Apr. 

27, 

1913 

New  York 

13 

Williams,  John  Skelton  . 

Feb.  2, 

1914 

Mar. 

2, 

1921 

Virginia 

14 

Crissinger,  D.R . 

Mar.  17, 

1921 

Mar. 

30, 

1923 

Ohio 

15 

Dawes,  Henry  M . 

May  1 , 

1923 

Dec. 

17, 

1924 

Illinois 

16 

McIntosh,  Joseph  W . 

Dec.  20, 

1924 

Nov. 

20, 

1928 

Illinois 

17 

Pole,  John  W . 

Nov.  21, 

1928 

Sept. 

20, 

1932 

Ohio 

18 

O’Connor,  J.F.T.  . 

May  11, 

1933 

Apr. 

16, 

1938 

California 

19 

Delano,  Preston  . 

Oct.  24, 

1938 

Feb. 

15, 

1953 

Massachusetts 

20 

Gidney,  Ray  M . 

Apr.  16, 

1953 

Nov. 

15, 

1961 

Ohio 

21 

Saxon,  James  J . 

Nov.  16, 

1961 

Nov. 

15, 

1966 

Illinois 

22 

Camp,  William  B . 

Nov.  16, 

1966 

Mar. 

23, 

1973 

Texas 

23 

Smith,  James  E . 

July  5, 

1973 

July 

31, 

1976 

South  Dakota 

24 

Heimann,  John  G . 

July  21, 

1977 

May 

15, 

1981 

New  York 

25 

Conover,  C.T.  . 

Dec.  16, 

1981 

May 

4, 

1985 

California 

26 

Clarke,  Robert  L . 

Dec.  2, 

1985 

Feb. 

29, 

1992 

Texas 

27 

Ludwig,  Eugene  A . 

Apr.  5, 

1993 

- 

Pennsylvania 
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No 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

64 


Senior  Deputy  and  Deputy  Comptrollers  of  the  Currency ,  1863  to  the  present 


Name 


Howard,  Samuel  T.  .  . 
Hulburd,  Hiland  R 

Knox,  John  Jay . 

Langworthy,  John  S  . 

Snyder,  V  P . 

Abrahams,  J.D . 

Nixon,  R.M . 

Tucker,  Oliver  P . 

Coffin,  George  M  .  .  .  . 
Murray,  Lawrence  O.  . 

Kane,  Thomas  P . 

Fowler,  Willis  J . 

McIntosh,  Joseph  W.  . 
Collins,  Charles  W.  ,  . 

Steams,  E.W . 

Await,  F.G . 

Gough,  E  H . 

Proctor,  John  L . 

Lyons,  Gibbs  . 

Prentiss,  William,  Jr.  . 
Diggs,  Marshall  R.  .  . 

Oppegard,  G.J . 

Upham,  C.B . 

Mulroney,  A.J . 

McCandless,  R.B.  .  . 

Sedlacek,  L  H . 

Robertson,  J  L . 

Hudspeth,  J.W . 

Jennings,  L  A . 

Taylor,  W.M . 

Garwood,  G  W . 

Fleming,  Chapman  C. 
Haggard,  Holis  S.  .  .  . 
Camp,  William  B. 
Redman,  Clarence  B. 

Watson,  Justin  T . 

Miller,  Dean  E . 

DeShazo,  Thomas  G 
Egerston,  R  Coleman 
Blanchard,  Richard  J 

Park,  Radcliffe  . 

Faulstich,  Albert  J  . 

Motter,  David  C . 

Gwm,  John  D . 

Howland,  W.A.,  Jr 

Mullin,  Robert  A . 

Ream,  Joseph  M.  .  .  . 

Bloom,  Robert . 

Chotard,  Richard  D 

Hall,  Charles  B . 

Jones,  David  H . 

Murphy,  C  Westbrook 

Selby,  H  Joe . 

Homan,  Paul  W 

Keefe,  James  T . 

Muckenfuss,  Cantwell 
Wood,  Billy  C 
Longbrake.  William  A 
Odom,  Lewis  G  ,  Jr 
Martin,  William  E 
Barefoot,  Jo  Ann 
Downey  John 


F 


Dates  of  tenure 


May 

9, 

1863 

Aug. 

1, 

Aug 

1, 

1865 

Jan. 

31, 

Mar. 

12, 

1867 

Apr. 

24, 

Aug. 

8, 

1872 

Jan. 

3, 

Jan. 

5, 

1886 

Jan. 

3, 

Jan. 

27, 

1887 

May 

25, 

Aug. 

11, 

1890 

Mar. 

16, 

Apr. 

7, 

1893 

Mar. 

11, 

Mar. 

12, 

1896 

Aug. 

31, 

Sept. 

1, 

1898 

June 

29, 

June 

29, 

1899 

Mar. 

2, 

July 

1, 

1908 

Feb. 

14, 

May 

21, 

1923 

Dec. 

19, 

July 

1, 

1923 

June 

30, 

Jan. 

6, 

1925 

Nov. 

30, 

July 

1, 

1927 

Feb. 

15, 

July 

6, 

1927 

Oct. 

16, 

Dec. 

1, 

1928 

Jan. 

23, 

Jan. 

24, 

1933 

Jan. 

15, 

Feb. 

24, 

1936 

Jan. 

15, 

Jan. 

16, 

1938 

Sept. 

30, 

Jan. 

16, 

1938 

Sept. 

30, 

Oct. 

1, 

1938 

Dec. 

31, 

May 

1, 

1939 

Aug. 

31, 

July 

7, 

1941 

Mar. 

1, 

Sept. 

1, 

1941 

Sept. 

30, 

Oct. 

1, 

1944 

Feb. 

17, 

Jan. 

1, 

1949 

Aug. 

31, 

Sept. 

1, 

1950 

May 

16, 

Mar. 

1, 

1951 

Apr. 

1, 

Feb. 

18, 

1952 

Dec. 

31, 

Sept. 

15, 

1959 

Aug. 

31, 

May 

16, 

1960 

Aug. 

3, 

Apr. 

2, 

1962 

Nov. 

15, 

Aug. 

4, 

1962 

Oct. 

26, 

Sept. 

3, 

1962 

July 

18, 

Dec. 

23, 

1962 

Oct. 

22, 

Jan. 

1, 

1963 

Mar. 

3, 

July 

13, 

1964 

June 

30, 

Sept. 

1, 

1964 

Sept 

26, 

Sept. 

1, 

1964 

June 

1, 

July 

19, 

1965 

Oct. 

26, 

July 

1, 

1966 

Sept 

20, 

Feb. 

21, 

1967 

Dec. 

31, 

July 

5, 

1973 

Mar. 

27, 

July 

5, 

1973 

Sept 

8, 

Feb. 

2, 

1975 

June 

30, 

Aug. 

31, 

1975 

Feb. 

28, 

Aug. 

31, 

1975 

Nov. 

25, 

Aug. 

31, 

1975 

Sept 

14, 

Aug. 

31, 

1975 

Sept 

20, 

Aug. 

31, 

1975 

Dec. 

30, 

Aug 

31, 

1975 

Mar. 

15, 

Mar. 

27, 

1978 

Jan. 

21, 

Mar. 

27, 

1978 

Sept 

18, 

Mar. 

27, 

1978 

Oct 

1, 

Nov. 

7, 

1978 

Jan. 

16, 

Nov 

8, 

1978 

July 

9, 

Mar 

21, 

1979 

Nov 

16, 

May 

22, 

1979 

Apr. 

4, 

July 

13, 

1979 

Sept 

5, 

Aug 

10, 

1980 

Aug 

2. 

State 

1865 

New  York 

1867 

Ohio 

1872 

Minnesota 

1886 

New  York 

1887 

New  York 

1890 

Virginia 

1893 

Indiana 

1896 

Kentucky 

1898 

South  Carolina 

1899 

New  York 

1923 

District  of  Columbia 

1927 

Indiana 

1924 

Illinois 

1927 

Illinois 

1928 

Virginia 

1936 

Maryland 

1941 

Indiana 

1933 

Washington 

1938 

Georgia 

1938 

Georgia 

1938 

Texas 

1938 

California 

1948 

Iowa 

1941 

Iowa 

1951 

Iowa 

1944 

Nebraska 

1952 

Nebraska 

1950 

Texas 

1960 

New  York 

1962 

Virginia 

1962 

Colorado 

1962 

Ohio 

1962 

Missouri 

1966 

Texas 

1963 

Connecticut 

1975 

Ohio 

1990 

Iowa 

1978 

Virginia 

1966 

Iowa 

1975 

Massachusetts 

1967 

Wisconsin 

1974 

Louisiana 

1981 

Ohio 

1974 

Mississippi 

1978 

Georgia 

1978 

Kansas 

1978 

Pennsylvania 

1978 

New  York 

1977 

Missouri 

1979 

Pennsylvania 

1976 

Texas 

1977 

Maryland 

1986 

Texas 

1983 

Nebraska 

1981 

Massachusetts 

1981 

Alabama 

1988 

Texas 

1982 

Wisconsin 

1980 

Alabama 

1983 

Texas 

1982 

Connecticut 

1986 

Massachusetts 
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enior  Deputy  and  Deputy  Comptrollers  of  the  Currency ,  1863  to  the  present  -  continued 


Name 

Dates  of  tenure 

State 

Lord,  Charles  E . 

Apr.  13,1981 

Mar.  31,  1982 

Connecticut 

Bench,  Robert  R . 

Mar.  21,1982 

Sept.  25,  1987 

Massachusetts 

Klinzing,  Robert  R . 

Mar.  21,  1982 

Aug.  21,  1983 

Connecticut 

Robertson,  William  L . 

Mar.  21,  1982 

Sept.  26,  1986 

Texas 

Arnold,  Doyle  L . 

May  2,  1982 

May  12,  1984 

California 

Weiss,  Steven  J . 

May  2,  1982 

- 

Pennsylvania 

Stephens,  Martha  B . 

June  1,  1982 

Jan.  19,  1985 

Georgia 

Stirnweis,  Craig  M . 

Sept.  19,  1982 

May  1,  1986 

Idaho 

Hermann,  Robert  J . 

Jan.  1,  1983 

May  3,  1995 

Illinois 

Mancusi,  Michael  A . 

Jan.  1,  1983 

Feb.  17,  1986 

Maryland 

Marriott,  Dean  S . 

Jan.  1,  1983 

Jan.  3,  1997 

Missouri 

Poole,  Clifton  A.,  Jr . 

Jan.  1,  1983 

Oct.  3,  1994 

North  Carolina 

Taylor,  Thomas  W . 

Jan.  1,  1983 

Jan.  16,  1990 

Ohio 

Boland,  James  E  .  Jr . 

Feb.  7,  1983 

Feb.  15,  1985 

Pennsylvania 

Fisher,  Jerry  . 

Apr.  17,  1983 

Apr.  4,  1992 

Delaware 

Patriarca,  Michael . 

July  10,  1983 

Aug.  15,  1986 

California 

Wilson,  Karen  J . 

July  17,  1983 

- 

New  Jersey 

Winstead,  Bobby  B . 

Mar.  18,  1984 

June  11,  1991 

Texas 

Chew,  David  L . 

May  2,  1984 

Feb.  2,  1985 

District  of  Columbia 

Walter,  Judith  A . 

Apr.  24,  1985 

N 

Indiana 

Maguire,  Francis  E. ,  Jr . 

Jan.  9,  1986 

Aug.  6,  1996 

Virginia 

Kraft,  Peter  C . 

July  20,  1986 

Sept.  15,  1991 

California 

Klinzing,  Robert  R . 

Aug.  11,1986 

- 

Connecticut 

Hechinger,  Deborah  S . 

Aug.  31,  1986 

Sept.  14,  1987 

District  of  Columbia 

Norton,  Gary  W . 

Sept.  3,  1986 

- 

Missouri 

Shepherd,  J.  Michael  . 

Jan.  9,  1987 

May  3,  1991 

California 

Rushton,  Emory  W . 

Jan.  21,  1987 

Sept.  20,  1989 

South  Carolina 

Fiechter,  Jonathan . 

Mar.  4,  1987 

Oct.  30,  1987 

Pennsylvania 

Stolte,  William  J . 

Mar.  11,  1987 

Mar.  21,  1992 

New  Jersey 

Clock,  Edwin  H . 

Feb.  29,  1988 

Jan.  3,  1990 

California 

Krause,  Susan  F. . 

Mar.  30,  1988 

- 

California 

Coonley,  Donald  G . 

June  29,  1988 

May  31,  1966 

Virginia 

Blakely,  Kevin  M . 

Oct.  12,  1988 

Sept.  27,  1990 

Illinois 

Steinbrink,  Stephen  R . 

Apr.  8,  1990 

May  3,  1996 

Nebraska 

Lindhart,  Ronald . 

Apr.  22,  1990 

July  27,  1991 

Florida 

Hartzell,  Jon  K . 

July  29,  1990 

Dec.  5,  1995 

California 

Cross,  Leonora  S . 

Nov.  4,  1990 

- 

Utah 

Finke,  Fred  D . 

Nov.  4,  1990 

- 

Nebraska 

Kamihachi,  James  D . 

Nov.  6,  1990 

- 

Washington 

Barton,  Jimmy  F . 

July  14,  1991 

May  1,  1994 

Texas 

Cross,  Stephen  M . 

July  28,  1991 

- 

Virginia 

Guerrina,  Allan  B . 

Apr.  19,  1992 

June  23,  1996 

Virginia 

Powers,  John  R . 

Aug.  9,  1992 

July  2,  1994 

Illinois 

Alt,  Konrad  S . 

Sept.  5,  1993 

Oct.  4,  1996 

California 

Harris,  Douglas  E . 

May  20,  1994 

June  21,  1996 

New  York 

Sharpe,  Ralph . 

Oct.  30,  1994 

- 

Virginia 

Jee,  Delora  Ng  . 

May  28,  1995 

- 

California 

Britton,  Leann  G . 

Jan.  7,  1996 

- 

Minnesota 

Abbott,  John  M . 

Apr.  1,1996 

- 

Texas 

Healey,  Barbara  C . 

June  9,1996 

- 

New  Jersey 

Calhoun,  Scott  G . 

Sept.  29,1996 

- 

New  York 

Roberts,  Matthew . 

Oct.  7,1996 

- 

District  of  Columbia 

Nebhut,  David  H . 

Oct.  27,1996 

- 

Pennsylvania 
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December  1996 


Recent  Corporate  Decisions 


Interstate  Transactions 

On  October  26,  1996,  First  Liberty  National  Bank, 
Washington,  DC,  received  approval  to  establish  a  de 
novo  branch  in  Greenbelt,  Maryland,  under  the  early 
opt-in  provision  of  the  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act  of  1994  (hereinafter, 
“Riegle-Neal”). 

On  October  31,  1996,  Chase  Manhattan  Private  Bank 
(Florida),  N.A.,  Tampa,  Florida,  received  approval  to 
merge  with  its  affiliate,  Chemical  Bank  FSB,  Palm 
Beach,  Florida.  The  application  was  protested  by  the 
California  Banking  Commissioner,  challenging  the 
retention  of  the  thrift’s  branch  in  California.  In  an 
amendment  to  the  application,  Chase  committed  to 
transfer  the  California  branch  to  an  affiliate  headquar¬ 
tered  in  the  State  of  California  within  14  months.  A 
copy  of  the  letter  amending  the  application  was  pro¬ 
vided  to  the  California  Banking  Commissioner,  who 
asked  Chase  to  provide  a  similar  commitment  letter  to 
his  department,  including  a  commitment  that  the 
resulting  Florida  bank  will  not  open  any  additional 
branches  in  California.  A  CRA-related  protest  was 
received  and  thoroughly  investigated.  The  findings 
did  not  lead  us  to  question  the  “Satisfactory”  or 
betterCRA  ratings  of  the  applicant  banks  and  their 
affiliates,  or  to  condition  the  approval. 

On  November  3,  1996,  Capital  Bank,  N.A.,  Rockville, 
Maryland,  received  approval  to  establish  a  de  novo 
branch  in  Dunn  Loring,  Virginia,  under  the  early  opt- 
in  provision  of  Riegle-Neal. 

On  November  26,  1996,  Chase  Manhattan  Bank  USA, 
N.A.,  Wilmington,  Delaware,  received  approval  to 
merge  with  its  affiliate,  Chase  Manhattan  Bank  USA, 
N.A.,  Jericho,  New  York,  under  the  early  opt-in  provi¬ 
sion  of  Riegle-Neal.  A  CRA  and  fair  lending  protest 
was  received  and  thoroughly  investigated.  The  find¬ 
ings  did  not  lead  the  OCC  to  question  the 
“Satisfactory”  CRA  ratings  of  the  banks  or  to  condition 
the  approval.  Due  to  the  additional  lines  of  lending 
the  bank  will  offer  as  a  result  of  the  merger,  the  bank’s 
limited  purpose  designation  was  revoked,  effective 
when  the  merger  consummates. 

On  November  27,  1996,  Bank  of  America  NT&SA, 
San  Francisco,  California,  received  approval  for  five 
Riegle-Neal  mergers  with  affiliates  located  in  Alaska, 
Arizona,  New  Mexico,  Nevada,  and  Washington.  The 
OCC  previously  approved  similar  applications  for 


Wells  Fargo  Bank,  N.A.,  involving  the  same  states. 
Prior  to  consummation  of  the  mergers,  impermissible 
activities  will  be  transferred  to  an  affiliate  that  is  autho¬ 
rized  to  conduct  such  activities. 

Intrastate  Transaction 

On  November  4,  1996,  Anderson  National  Bank, 
Lawrenceburg,  Kentucky,  received  approval  to  relo¬ 
cate  its  head  office  across  county  lines,  retain  its  cur¬ 
rent  branch  in  its  original  county  and  establish  a 
branch  at  its  former  main  office  site.  This  was  the  first 
inter-county  relocation  to  be  approved  for  a  national 
bank  in  Kentucky  since  legislation  was  passed  per¬ 
mitting  a  bank  to  branch  in  every  county  where  it  has 
a  main  office  or  a  branch.  The  prior  law  only  permit¬ 
ted  de  novo  branching  in  the  county  where  the  bank 
had  its  main  office.  Therefore,  while  a  bank  could 
relocate  its  main  office  to  another  county,  it  could  not 
establish  a  branch  at  its  former  main  office  site. 

Charters 

On  November  13,  1996,  Chevron  Corporation,  San 
Francisco,  California,  received  conditional  approval 
to  charter  a  national  CEBA  credit  card  bank  in  Murray 
City,  Utah,  to  be  entitled,  “Chevron  Credit  Bank, 
National  Association.”  Twenty-two  percent  of  the  bank 
is  to  be  owned  by  ABN  AMRO  Bank  N.V.,  the  sixth 
largest  bank  in  the  world.  The  proposed  bank  will 
market  membership  programs  offering  credit  and 
travel-related  goods  and  services,  including  common 
carrier  accidental  life  insurance.  In  addition,  the  bank 
plans  to  sell  its  customer  lists  to  an  unaffiliated  third 
party  insurance  company  and  provide  billing  services 
to  the  insurance  company  for  a  fee.  The  OCC 
reviewed  the  proposed  activities  and  found  them  to 
be  acceptable  for  a  national  CEBA  bank.  The  condi¬ 
tions  to  the  approval  were  the  normal  conditions  OCC 
imposes  on  CEBA  credit  card  bank  charters.  The 
proposed  bank  also  received  approval  to  be  consid¬ 
ered  a  limited-purpose  bank  under  the  Community 
Reinvestment  Act  (CRA). 

On  November  25,  1996,  United  Insurance 

Companies,  Inc.,  Sioux  Falls,  South  Dakota,  received 
conditional  approval  to  charter  a  national  CEBA  cred¬ 
it  card  bank  in  Sioux  Falls,  South  Dakota,  to  be  enti¬ 
tled,  “United  Credit  National  Bank.”  The  bank  plans  to 
market  unsecured  credit  cards  to  individuals  who 
have  had  previous  financial  and  credit  problems  and 
normally  would  only  qualify  for  a  secured  card.  In 
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return  for  the  unsecured  card,  customers  will  be 
charged  an  annual  membership  fee  and  be  required 
to  enter  into  a  credit  counseling  program.  To  date, 
the  program  has  been  successfully  marketed  through 
another  national  bank  in  Sioux  Falls.  The  OCC's 
approval  included  a  condition  requiring  the  bank  to 
develop  an  audit  plan  to  monitor  the  marketing  of  the 
card.  In  addition,  the  conditions  normally  imposed  on 
CEBA  credit  card  bank  charters  were  included.  The 
proposed  bank  also  received  approval  to  be  consid¬ 
ered  a  limited-purpose  bank  under  the  CRA. 

On  December  31,  1996,  First  National  Bank  of 
Maryland,  Baltimore,  Maryland,  (an  interstate  bank 
with  offices  in  Maryland,  District  of  Columbia  and 
Virginia)  received  conditional  approval  to  charter  a 
national  trust  bank  as  an  operating  subsidiary.  The 
trust  bank  (FMB  Trust  Company,  N.A.)  will  conduct  its 
fiduciary  activities  at  its  main  office  in  Virginia  and  at 
non-branch  trust  offices  in  the  District  of  Columbia, 
Maryland  and  Pennsylvania.  However,  the  bank  has 
decided  not  to  establish  an  office  of  the  trust  bank  in 
Pennsylvania  at  this  time  due  to  the  Pennsylvania 
Department  of  Banking’s  position  that  Pennsylvania 
law  prohibits  a  bank  with  a  main  office  outside  the 
state  from  acting  as  a  fiduciary  in  Pennsylvania.  This 
is  the  first  application  to  be  approved  in  reliance  on 
prior  OCC  legal  interpretation  that  federal  law  does 
not  place  geographic  limits  on  where  a  national  bank 
may  offer  fiduciary  services  or  have  trust  offices,  and 
that  pursuant  to  12  USC  92a,  a  national  bank  operat¬ 
ing  in  a  state  may  engage  in  the  same  fiduciary  activ¬ 
ities  as  the  state  permits  for  competing  fiduciaries  in 
that  state.  [See  Interpretive  Letter  695  to  Banc  One 
Corporation,  dated  December  8,  1995.]  The 
approval  was  conditioned  on  the  bank’s  activities 
being  limited  to  those  of  a  trust  bank. 

Operating  Subsidiaries 

On  October  2,  1996,  Wachovia  Bank  of  Georgia, 
N.A.,  Augusta,  Georgia,  received  approval  to  expand 
the  activities  of  an  operating  subsidiary  to  hold  a  15 
percent  minority  investment  in  Age  Wave  Millennium, 
Inc.  The  company  will  establish  the  Millennium  Club, 
a  fee-based  membership  organization,  that  will  pro¬ 
vide  a  variety  of  financial  and  nonfinancial  products 
and  services  to  members  through  third-party  compa¬ 
nies.  The  company  will  also  issue  a  credit  card  to 
members  The  approval  was  subject  to  the  standard 
conditions  for  minority  investments  in  other  entities. 

On  November  4,  1996,  First  Union  Corporation, 
Charlotte,  North  Carolina,  received  approval  for  eight 
of  its  national  banks  to  establish  operating  sub¬ 
sidiaries  to  engage  in  certain  general  insurance 
agency  activities  pursuant  to  section  92  and  to  act  as 


agent  for  the  sale  of  fixed  and  variable  annuities  pur¬ 
suant  to  12  USC  24(Seventh).  The  decision  did  not 
include  the  sale  of  title  insurance  because  the  appli¬ 
cant  did  not  request  it.  However,  title  insurance  is 
permissible  when  requested  under  the  authority  of 
section  92.  The  notice  was  filed  on  behalf  of  the 
banks  in  North  Carolina,  South  Carolina,  Georgia, 
Florida,  Tennessee,  Virginia,  Maryland,  and 
Pennsylvania.  The  operating  subsidiaries  are  to  be 
established  in  places  with  fewer  than  5,000  persons 
where  the  banks  have  a  branch.  The  First  Union 
approval  letter  provided  a  comprehensive  interpreta¬ 
tion  of  the  scope  of  insurance  sales  and  solicitation 
activities  that  are  authorized  by  12  USC  92.  The 
approval  concludes  that  a  national  bank  insurance 
agency  should  be  permitted  the  same  marketing 
range  and  be  able  to  use  the  same  marketing  tools 
and  facilities  as  generally  available  for  licensed  insur¬ 
ance  agencies  in  the  state  where  the  bank  agency 
operates. 

On  November  6,  1996,  Peoples  National  Bank  & 
Trust,  Ottawa,  Kansas,  received  approval  to  establish 
an  operating  subsidiary  to  provide  portfolio  manage¬ 
ment  services  for  the  bank  and  computer  networking 
services,  including  the  sale  of  related  hardware,  to 
other  financial  institutions.  The  OCC  concluded  that 
the  sale  of  the  computer  hardware  was  incidental  to  a 
permitted  banking  service,  since  the  gross  profits 
generated  by  the  sale  of  the  computer  hardware  in 
connection  with  the  correspondent  network  service 
did  not  exceed  30  percent  of  the  operating  sub¬ 
sidiary’s  total  gross  profits  from  that  service.  This  dif¬ 
fers  from  OCC’s  previous  interpretation  which  used 
the  cost  of  the  hardware  to  the  cost  of  the  total  pack¬ 
age  to  determine  whether  the  sale  of  hardware  was 
considered  to  be  subordinate  to  the  overall  transac¬ 
tion.  See  OCC  Interpretative  Letter  No.  345. 

On  December  2,  1996,  the  OCC  conditionally 
approved  operating  subsidiaries  for  four  national 
banks  —  Wells  Fargo  Bank,  N.A.,  Michigan  National 
Bank,  Texas  Commerce  Bank  National  Association, 
and  the  First  National  Bank  of  Chicago  —  to  invest  in 
the  Mondex  USA  smart  card  system.  This  approval  is 
significant  because  it  establishes  that  national  bank 
may  invest  in  limited  liability  companies  (LLCs)  that 
will  issue  electronic  stored  value  and  provide  pro¬ 
cessing  support  services  for  stored  value  systems. 
Each  bank  is  to  make,  through  operating  sub¬ 
sidiaries,  minority,  noncontrolling  investments  in  two 
LLCs  that  will  comprise  the  Mondex  USA  smart  card 
system.  The  first  LLC,  Mondex  USA  Services  LLC, 
will  develop,  implement,  and  manage  the  system. 
The  second,  Mondex  USA  Originator  LLC,  will  create, 
sell,  and  redeem  "Mondex  Dollars"  to  and  from  mem¬ 
ber  financial  institutions  licensed  to  issue  the  Mondex 
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stored  value  card.  As  a  condition  to  the  approval,  the 
LLCs  will  be  subject  to  the  supervision,  regulation 
and  examination  of  the  OCC. 

On  December  4,  1996,  the  OCC  conditionally 
approved  operating  subsidiaries  for  12  national 
banks  to  enter  into  a  joint  venture  with  IBM  (the 
Integrion  Financial  Network,  LLC)  to  provide  electron¬ 
ic  gateway  and  network  services  to  support  home 
banking  and  other  electronic  financial  services.  The 
national  banks  involved  in  the  venture  included:  Bank 
of  America  NT&SA;  Bank  One,  Columbus,  N.A.; 
Barnett  Bank,  N.A.;  Comerica  Bank  -  Ann  Arbor,  N.A.; 
First  Bank,  N.A.;  Fleet  National  Bank;  KeyBank,  N.A., 
Mellon  Bank,  N.A.;  Michigan  National  Bank; 
NationsBanx,  N.A.;  PNC  Bank,  N.A.;  and  The  FNB  of 
Chicago.  The  banks  are  to  make,  through  operating 
subsidiaries,  minority,  non-controlling  investments  in 
Integrion  which  will  provide  a  secure  communication 
link  between  customers  and  the  banks'  computers  for 
transaction  processing.  Cores  services  supported  by 
the  gateway  will  include  home  banking,  bill  payment, 
and  customer  service  functions.  This  approval  is  sig¬ 
nificant  because  it  provides  an  example  of  how 
national  banks  may  engage  in  joint  activities  with 
technology  firms  to  develop  new  capacities  in  elec¬ 
tronic  banking.  The  OCC  also  found  that,  when  nec¬ 
essary  to  successfully  market  a  home  banking  ser¬ 
vice,  national  banks  may  provide  customers  with 


Internet  access  service.  Finally,  the  OCC  found  that 
national  bank  with  excess  capacity  on  their  Internet 
home  pages  may  provide  Internet  hyperlinks  to  the 
home  pages  of  third  party  providers  of  other  financial 
services  and,  in  that  context,  the  decision  provided 
additional  guidance  on  when  excess  capacity  is 
acquired  in  “good  faith”  as  required  by  OCC's  recent¬ 
ly  revised  Interpretative  Rule  7.1019  on  electronic 
banking  activities.  The  conditions  address  the  four 
standards  for  a  minority  investment  by  a  national 
bank  in  an  LLC,  including  one  that  subjects  the  LLC 
to  OCC  supervision,  regulation  and  examination. 

Decision  Related  to  the  Community 
Reinvestment  Act 

On  December  19,  1996,  Dillard  National  Bank, 
Phoenix,  Arizona,  a  national  CEBA  credit  card  bank, 
received  conditional  approval  to  relocate  its  main 
office  to  Gilbert,  Arizona.  Dillard’s  lease  had  expired, 
necessitating  the  relocation  request.  Dillard  had 
received  a  “Needs  to  Improve”  CRA  rating  after  its 
last  CRA  examination  in  1994.  The  approval  was 
conditioned  upon  Dillard  submitting  a  plan  accept¬ 
able  to  the  OCC  to  address  each  identified  CRA 
weakness  with  specific  performance  targets,  Dillard 
adhering  to  the  plan  and  filing  quarterly  progress 
reports  with  the  OCC. 
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Special  Supervision  and  Enforcement  Activities 


This  section  includes  information  on  problem  national 
banks,  national  bank  failures,  and  enforcement 
actions.  Data  on  problem  banks  and  bank  failures  is 
provided  by  OCC’s  Special  Supervision  Division  in 
Washington.  Information  on  enforcement  actions  is 
provided  by  Special  Supervision  together  with  the 
Enforcement  and  Compliance  Division  of  the  Law 
Department.  The  latter  is  principally  responsible  for 
presenting  and  litigating  administrative  actions  on  the 
OCC’s  behalf  against  banks  requiring  special  super¬ 
vision. 

Problem  National  Banks 

Problem  banks  represented  less  than  1  percent  of  the 
national  bank  population  at  year-end  1995.  After 
reaching  a  high  of  373  at  the  end  of  1990,  the  num¬ 
ber  of  problem  national  banks  has  significantly 
declined  to  1 8  as  of  December  31,1 996.  The  decline 
is  a  direct  result  of  the  improvement  in  the  condition 
of  the  banking  system  brought  about  by  an  extended 
period  of  low  interest  rates  and  other  favorable  eco¬ 
nomic  conditions. 

Although  the  number  of  problem  banks  has  to 
declined  in  all  six  districts,  the  Southwestern  District 
has  shown  the  most  significant  decline.  The  number 
of  problem  banks  in  the  Southwest  declined  from  209 
at  year-end  1991  to  3  at  year-end  1996.  For  the  third 
year  in  a  row,  the  Western  District  has  the  largest 
number  of  problem  banks,  although  that  total 
declined  from  17  at  December  31,  1995  to  9  at  year- 
end  1996. 

Problem  National  Bank 
Historical  Trend  Line 


1987  1988  1989  1990  1991  1992  1993  1994  1995  1996 
Source:  Special  Supervision 


Problem  Banks  by  District 


National  Bank  Failures 


During  1996,  there  were  two  national  bank  failures  out 
of  a  total  of  six  commercial  bank  failures.  The  nation¬ 
al  bank  failures  occurred  in  the  Northeastern  and 
Southwestern  Districts.  The  dollar  volume  of  failed 
national  bank  assets  was  $122  million. 
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Failed  National  Banks 
by  Asset  Size 


Commitment  Letters 
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Enforcement  Actions 


The  OCC  has  a  number  of  remedies  with  which  to 
carry  out  its  supervisory  responsibilities.  When  it 
identifies  safety  or  soundness  or  compliance  prob¬ 
lems,  these  remedies  range  from  informal  advice  and 
moral  suasion  to  formal  enforcement  actions.  These 
mechanisms  are  designed  to  achieve  expeditious 
corrective  and  remedial  action  to  return  the  bank  to  a 
safe  and  sound  condition. 

The  OCC’s  informal  enforcement  actions  include 
commitment  letters  and  memoranda  of  understand¬ 
ing  (MOUs)  Informal  actions  are  meant  to  handle 
less  serious  supervisory  problems  identified  by  the 
OCC  in  its  supervision  of  national  banks.  Although 
informal  actions  are  not  legally  enforceable,  failure  to 
honor  informal  actions  will  provide  strong  evidence  of 
the  need  for  the  OCC  to  take  formal  action. 

(GRAPHS  EA-1  8.  2) 


c/) 

c 

o 

o 

< 


o 

0) 

_Q 


E 


3 


1992  1993  1994  1995  1996 

Source:  Special  Supervision 

Commitment  Letters 
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The  most  common  types  of  formal  actions  issued  by 
the  OCC  over  the  past  several  years  have  been  for¬ 
mal  agreements,  cease  and  desist  orders,  civil 
money  penalties  (CMPs),  and  removals.  Formal 
agreements  are  documents  signed  by  a  national 
bank's  board  of  directors  and  the  OCC  in  which  spe¬ 
cific  corrective  and  remedial  measures  are  enumerat¬ 
ed  as  necessary  to  return  the  bank  to  a  safe  and 
sound  condition.  Cease  and  desist  orders,  some¬ 
times  known  as  consent  orders,  may  be  legally 
enforced.  Like  formal  agreements,  these  orders  con¬ 
tain  a  series  of  remedial  measures  in  article  form. 
CMPs,  which  are  usually  imposed  upon  individuals 
rather  than  banks,  are  authorized  for  violations  of 
laws,  rules,  regulations,  formal  written  agreements, 
final  orders,  conditions  imposed  in  writing,  and  under 
certain  circumstances,  unsafe  or  unsound  banking 
practices  or  breaches  of  fiduciary  duty.  Cease  and 
desist  orders  compel  banks  to  take  corrective  or 
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remedial  action.  Cease  and  desist  orders  issued 
against  individuals  frequently  require  that  restitution 
be  made  to  the  bank.  The  OCC  occasionally  is  com¬ 
pelled  to  use  removal  orders  to  remove  individuals, 
who  have  violated  the  law  or  acted  in  an  unsafe  or 
unsound  manner,  from  the  banking  industry. 


Formal  Agreements 


Commitment  Letters 
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Civil  Money  Penalties 
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Commitment  Letters 


In  addition,  the  OCC  was  given  new  authority  under 
the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA),  to  take  certain 
“prompt  corrective  action”  (PCA)  to  resolve  a  bank’s 
problems.  Actions  taken  depend  on  a  bank’s  level  of 
capital.  For  instance,  when  a  bank  becomes  under¬ 
capitalized  it  is  required  to  submit  a  capital  restora¬ 
tion  plan  (CRP).  Depending  on  the  severity  of  a 
bank’s  problems,  a  PCA  directive  can  also  be  issued. 
The  purpose  of  the  PCA  legislation  is  to  resolve  a 
bank’s  problems  at  the  least  possible  long-term  cost 
to  the  deposit  insurance  fund. 

Recent  Enforcement  Cases 

Federal  Reserve  Board  and 
Comptroller  Decisions 

On  September  11,  1996,  the  Federal  Reserve  Board 
(FRB)  affirmed  the  decision  of  Administrative  Law 
Judge  (ALJ)  Walter  J.  Alprin,  issued  on  January  5, 
1996,  recommending  that  Donald  E.  Hedrick,  former 
chairman  of  the  board  and  president,  and  John  K. 
Snyder,  a  former  director,  of  the  Rushville  National 
Bank,  Rushville,  Indiana,  be  prohibited  from  banking. 
On  August  19,  1996,  the  Comptroller  also  affirmed  the 
decision  of  the  ALJ  recommending  that  Hedrick  make 
restitution  to  the  bank  of  $451 ,686,  and  pay  a  CMP  of 
$250,000  and  that  Snyder  pay  a  CMP  of  $25,000. 
The  Comptroller  also  accepted  the  ALJ’s  recommen¬ 
dation  that  Robert  Q.  Calloway,  another  former  direc¬ 
tor,  pay  restitution  of  $139,605.  The  FRB  and  the 
Comptroller  agreed  with  the  ALJ’s  findings  that 
Hedrick  engaged  in  various  violations  of  Regulation  O 
that  resulted  in  large  losses  to  the  bank;  Hedrick  and 
Calloway  used  bank  funds  to  illegally  indemnify  them- 
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selves  for  legal  fees  incurred  in  a  prior  civil  money 
penalty  proceeding;  and  Hedrick  and  Snyder  also 
breached  their  fiduciary  duty  and  engaged  in  viola¬ 
tions  of  law  and  unsafe  or  unsound  practices. 

Administrative  Hearings 

Following  a  public  hearing  that  began  on  June  18, 
1996,  Administrative  Law  Judge  Walter  J.  Alprin 
issued  a  decision  on  November  25,  1996,  recom¬ 
mending  the  issuance  of  a  three-year  prohibition  from 
banking  and  a  $158,000  CMP  against  Charles  R. 
Vickery,  Jr.,  the  former  Senior  Chairman  of  First 
National  Bank  of  Bellaire,  Bellaire,  Texas.  The  OCC 
alleged  that  Vickery  breached  his  fiduciary  duty  to  the 
bank  by  negotiating  and  approving  a  series  of  loans 
to  a  local  real  estate  developer  and  causing  a  portion 
of  the  title  insurance  premiums  paid  by  the  borrower 
to  be  diverted  for  his  personal  benefit. 

Consent  Orders 

In  July  1996,  the  OCC  settled  prohibition  and  restitu¬ 
tion  actions  against  the  former  investment  officer  of  a 
national  bank.  The  OCC  charged  the  investment  offi¬ 
cer  with  breaching  his  fiduciary  duty  by  trading  secu¬ 
rities  on  behalf  of  the  bank  without  authorization,  and 
falsifying  bank  records  to  cover  up  the  resultant  trad¬ 
ing  losses.  The  actions  were  settled  with  the 
issuance  of  a  consent  prohibition  and  restitution  in  the 
amount  of  $300,000,  payable  out  of  future  income. 

In  July  1996,  the  former  senior  lending  officer  and 
director  of  a  national  bank  agreed  to  a  prohibition 
from  banking  and  to  make  restitution  of  $200,000  to 
the  FDIC.  The  OCC  alleged  that  the  officer  originat¬ 
ed  loans  without  approval  from  the  board  of  directors, 
falsified  collateral  value  documents,  and  misrepre¬ 
sented  the  financial  condition  of  borrowers.  As  a 
result  of  the  former  SLO’s  activities,  the  bank  suffered 
significant  loss  and  ultimately  failed. 

In  October  1996,  the  president  and  former  chairman 
of  a  national  bank  agreed  to  pay  CMPs  for  allegedly 
filing  misleading  call  reports,  in  violation  of  12  USC 
161  The  former  chairman  agreed  to  a  $12,500  CMP 
and  the  former  president  agreed  to  a  $7,500  CMP. 
The  multiple  material  call  report  errors  substantially 
misstated  the  condition  of  the  bank  by  grossly  under¬ 
stating  the  level  of  substandard  and  non-performing 
loans  in  the  bank’s  portfolio  and  understating  the 
bank's  allowance  for  loan  and  lease  loss  and  over¬ 
stating  interest  income. 

In  November  1996,  a  former  president  and  director  of 
a  national  bank  consented  to  pay  a  civil  money  penal¬ 
ty  of  $25,000  in  settlement  of  allegations  that  he 


endorsed  refunds  to  himself  of  a  standard  loan  origi¬ 
nation  fee  twice,  caused  the  bank  to  issue  money 
orders  before  paying  for  them,  kept  loan  payments  in 
cash  in  his  desk,  altered  invoices  and  cashed  the 
resulting  money  orders,  submitted  and  received  reim¬ 
bursement  from  the  national  bank  for  personal 
expenses,  and  participated  in  the  misapplication  of  a 
depositor’s  funds.  The  individual  had  already  been 
removed  from  banking  through  settlement  of  similar 
allegations  in  criminal  court. 

In  December  1996,  the  former  president  and  chair¬ 
man  of  the  board  of  a  national  bank  consented  to  a 
prohibition  from  banking  and  agreed  to  an  asset 
preservation  order  pending  completion  of  a  cease 
and  desist  proceeding  in  which  the  OCC  will  seek 
restitution  on  behalf  of  the  bank.  The  OCC  alleged 
that  the  former  president,  alone  and/or  in  concert  with 
others,  committed  the  bank  to  an  unfavorable  lease 
that  had  not  been  approved  by  the  bank’s  board  of 
directors.  In  addition,  the  OCC  alleged  that  he 
caused  the  bank  to  pay  for  costs  of  construction  that 
did  not  benefit  the  bank,  but  instead  benefited  him 
and  his  related  interests.  The  OCC  also  secured  con¬ 
sent  to  an  asset  preservation  order  with  an  indepen¬ 
dent  contractor,  against  whom  the  OCC  intends  to  ini¬ 
tiate  cease  and  desist  proceedings  for  having  been 
unjustly  enriched  at  the  bank’s  expense.  Another 
executive  officer  and  director  of  the  bank  consented 
to  the  issuance  of  a  personal  cease  and  desist  order 
and  the  payment  of  a  CMP  for  allegedly  removing 
documents  from  the  bank’s  files,  concealing  such 
documentation  from  the  OCC,  and  placing  false  and 
misleading  documentation  in  the  bank’s  files.  Finally, 
the  three  outside  directors  agreed  to  pay  CMPs  for 
allegedly  failing  to  monitor  and  supervise  senior  man¬ 
agement  of  the  bank. 

On  December  10,  1996,  following  opening  state¬ 
ments  at  an  administrative  hearing,  the  former  chief 
executive  officer  (CEO)  consented  to  a  prohibition 
from  banking.  The  former  CEO  also  agreed  to  a 
agreed  to  pay  $75,000  in  restitution,  and  a  $5,000 
CMP.  The  OCC  had  alleged  that  the  CEO  improperly 
gave  himself  salary  advances  and  paid  himself  and 
obtained  a  long-term  lease  for  a  luxury  car  without 
proper  authorization,  a  vehicle  that  he  continued  to 
use  in  violation  of  the  terms  of  his  separation  agree¬ 
ment  with  the  bank  and  a  1992  consent  order.  The 
former  CEO  concealed  the  bonus  and  advance  pay¬ 
ments  by  removing  the  cashiers  checks  for  these 
payments  from  board  review  and  manipulating  board 
minutes  to  reflect  that  such  review  had  actually  taken 
place. 

On  December  12,  1996,  prior  to  the  issuance  of  a 
notice  of  charges,  the  founder  and  shareholder  of  a 
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national  bank  agreed  to  enter  into  a  personal  cease 
and  desist  order  which  restricts  his  participation  in 
the  bank’s  affairs,  requires  him  to  reduce  his  owner¬ 
ship  of  the  bank  to  below  10  percent,  and  requires 
him  to  execute  a  proxy  transferring  his  remaining 
shares  to  an  independent  third  party.  The  OCC  would 
have  alleged  that  the  shareholder,  a  convicted  felon, 
continued  to  own  and  control  the  bank,  in  violation  of 
12  USC  1829.  The  OCC  also  would  have  alleged  that 


the  shareholder  and  his  family  members  violated  the 
Change-in-Bank-Control  Act,  12  USC  1817(j). 

On  December  23,  1996,  an  employee  of  a  national 
bank  consented  to  a  prohibition  from  banking.  The 
OCC  alleged  that  a  bank  employee  cashed  a  bank 
draft  he  knew  was  fictitious  and  caused  six  money 
orders  that  he  took  from  the  bank  to  be  negotiated, 
and  converted  the  proceeds  for  his  personal  use. 
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Appeals  Process 


Case  One:  Appeal  of  Consumer 
Compliance  Rating 

Background 

A  bank  appealed  two  conclusions  from  a  concurrent 
Consumer  Compliance,  Community  Reinvestment 
Act,  and  Fair  Lending  examination.  First,  the  bank 
disagreed  with  the  composite  Consumer  Compliance 
rating  of  “3”  that  was  assigned  to  the  bank.  Bank 
management  pointed  out  that,  by  definition,  3-rated 
banks  are  a  cause  for  supervisory  concern,  require 
more  than  normal  supervision,  and  may  be  cited  for 
numerous  violations  of  law.  In  their  opinion,  none  of 
these  factors  are  applicable  to  their  bank.  Second, 
bank  management  disagreed  with  a  conclusion  in  the 
report  of  examination  that  the  bank  and  the  examin¬ 
ers  identified  “inconsistencies  in  underwriting” 
between  branches  and  lending  officers.  Bank  man¬ 
agement  believes  that  statement  to  be  factually  incor¬ 
rect  and  not  supported.  From  their  perspective,  the 
statement  means  that  the  bank  has  not  been  consis¬ 
tent  in  applying  credit  underwriting  criteria  to  similar¬ 
ly  situated  applicants.  In  other  words,  the  report  con¬ 
cludes  that  the  bank  treats  applicants  differently, 
although  not  on  a  prohibited  basis.  Bank  manage¬ 
ment  does  not  believe  this  to  be  the  case.  Further, 
they  believe  that  this  issue  materially  affected  the 
bank’s  composite  Consumer  Compliance  rating, 
because  there  were  few  violations  of  law  found  during 
the  examination,  and  the  other  items  of  concern  are 
easily  addressed.  Although  any  violation  of  law  con¬ 
cerns  bank  management,  the  five  that  were  cited 
were  generally  technical  in  nature  and  affected  few 
customers. 

Discussion 

Composite  consumer  compliance  rating.  The 

Comptroller's  Handbook-Consumer  Compliance 
Examination  describes  the  Uniform  Interagency 
Consumer  Compliance  Rating  System.  The  rating 
system  reflects  in  a  comprehensive  and  uniform  fash¬ 
ion  the  bank’s  compliance  with  consumer  protection 
and  civil  rights  statutes  and  regulations.  A  Consumer 
Compliance  rating  of  “3”  is  defined  as  follows: 

Three:  Generally,  a  bank  in  this  category  is  in  a 
less  than  satisfactory  compliance  position.  It  is 
a  cause  for  supervisory  concern  and  requires 
more  than  normal  supervision  to  remedy  defi¬ 
ciencies.  Violations  may  be  numerous.  In  addi¬ 


tion,  previously  identified  practices  resulting  in 
violations  may  remain  uncorrected.  Overcharges, 
if  present,  involve  a  few  consumers  and  are  mini¬ 
mal  in  amount.  There  is  no  evidence  of  discrim¬ 
inatory  acts  or  practices.  Although  manage¬ 
ment  may  have  the  ability  to  effectuate  compli¬ 
ance,  increased  efforts  are  necessary.  The 
numerous  violations  discovered  indicate  that 
management  has  not  devoted  sufficient  time 
and  attention  to  consumer  compliance. 
Operating  procedures  and  controls  have  not 
proven  effective  and  require  strengthening  by, 
among  other  things,  designating  a  compliance 
officer  and  developing  and  implementing  a 
comprehensive  and  effective  compliance  pro¬ 
gram.  By  identifying  such  a  bank  early,  addi¬ 
tional  supervisory  measures  may  be  employed 
to  eliminate  violations  and  prevent  further  dete¬ 
rioration  in  the  bank’s  less  than  satisfactory 
compliance  position. 

In  the  larger  banks,  the  OCC’s  consumer  examina¬ 
tions  are  process  -  rather  than  transaction  -  oriented. 
Examiners  evaluate  the  bank’s  compliance  manage¬ 
ment  systems.  Limited  transaction  testing  supple¬ 
ments  the  system  review.  The  agency  often  focusses 
on  the  most  significant  statutes,  as  well  as  those  that 
have  recently  changed,  to  determine  if  the  bank  can 
ensure  compliance  in  an  accurate  and  timely  manner. 
This  examination  approach  focusses  on  the  root 
cause  of  systemic  problems  and  allows  for  early 
recognition  of  problems.  If  flaws  exist  in  manage¬ 
ment’s  processes  for  ensuring  compliance,  the  exam¬ 
iner  recommends  the  appropriate  corrective  action. 
Using  this  approach,  examiners  may  not  find  a  large 
number  of  violations.  In  this  case,  the  examining 
team  identified  five  violations,  two  of  which  were  reim¬ 
bursable.  These  violations  were  included  in  the 
examination  report  because  they  represented  a  pat¬ 
tern  or  practice.  Most  of  the  violations  occurred  in  the 
deposit  area,  an  area  that  had  not  been  reviewed 
internally.  Another  important  area,  consumer  lending, 
had  also  not  been  reviewed  by  the  bank.  The  exam¬ 
iners  concluded  that  each  of  the  violations  occurred, 
not  because  of  oversight  by  operating  personnel,  but 
because  the  bank  had  no  method  of  preventing  the 
violations.  The  bank’s  program  relies  primarily  on  its 
compliance  audit  schedule  and  review  procedures. 
The  examiners  concluded  that  insufficient  resources 
had  been  provided  for  completion  of  the  audits  Only 
25  percent  of  the  annual  audits  scheduled  in  a  10- 
month  period  had  been  completed. 
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The  examiners  concluded  that  the  bank’s  compliance 
management  system  lacked  cohesiveness  and  other 
important  elements  of  an  effective  program.  The 
examination  report  recommended  that  management 
improve  policies  and  practices  to  monitor  and  control 
the  bank's  fair  lending  risk.  The  bank’s  compliance 
audit  program  was  considered  weak  because  insuffi¬ 
cient  resources  had  been  dedicated  to  complete  the 
audit  schedule.  The  examiners  concluded  that  there 
was  a  lack  of  accountability  for  compliance  perfor¬ 
mance  among  branch  presidents,  department  man¬ 
agers,  and  branch  compliance  coordinators.  The 
examiners  noted  that  management  needs  to  correct 
the  violations  of  law. 

Alleged  inconsistencies  in  underwriting.  Fair  lend¬ 
ing  laws  prohibit  discriminatory  or  disparate  treatment 
of  applicants/borrowers.  Responses  received  during 
an  underwriter  interview  conducted  by  the  compli¬ 
ance  officer  indicated  that  there  are  several  differ¬ 
ences  among  the  mortgage  lenders  regarding  under¬ 
writing  criteria.  For  example,  for  mortgage  loans,  the 
policy  does  not  provide  guidance  on  what  constitutes 
a  sufficient  credit  history,  under  what  circumstances 
the  bank  would  lend  to  a  customer  with  a  record  of  a 
bankruptcy,  or  how  far  into  the  past  derogatory  infor¬ 
mation  is  relevant.  The  examination  report  acknowl¬ 
edged  that  the  inconsistencies  did  not  result  in  dis¬ 
parate  treatment  of  the  applications/borrowers 
reviewed.  Flowever,  the  situation  does  increase  the 
potential  for  disparate  treatment  and  noncompliance 
with  fair  lending  laws.  The  examination  report  recom¬ 
mended  that  management  develop  guidelines  for 
desirable  and  undesirable  underwriting  criteria  to  be 
used  on  a  companywide  basis.  It  also  recommended 
procedures  for  documenting  exceptions  to  policy. 

Conclusion 

The  ombudsman  concluded  that  a  composite 
Consumer  Compliance  rating  of  “3”  appropriately 
described  this  bank’s  performance  as  of  the  exami¬ 
nation  date.  The  definition  for  a  composite  “2”  rating 
states  that  the  bank  is  “in  a  generally  strong  compli¬ 
ance  position.”  The  ombudsman  does  not  believe 
this  to  be  the  case  for  this  bank.  Although  manage¬ 
ment  has  the  ability  to  ensure  compliance,  increased 
efforts  are  needed.  Operating  procedures  and  con¬ 
trols  have  not  proven  effective  and  require  strength¬ 
ening  by,  among  other  things,  implementing  a  com¬ 
prehensive  compliance  program.  The  deficiencies  in 
the  bank’s  control  systems  are  a  cause  for  superviso¬ 
ry  concern  and  require  more  than  normal  supervision 
to  remedy  deficiencies. 

The  ombudsman  agrees  with  the  bank  that  the  differ¬ 
ences  in  philosophies  or  opinions  noted  in  the  exam¬ 


ination  report  are  not  differences  in  underwriting.  A 
more  precise  statement  would  be  that  the  review 
identified  a  lack  of  policy  guidance  and  documenta¬ 
tion  standards  to  prevent  any  inconsistency  in  under¬ 
writing.  Therefore,  he  concluded  that  the  language  in 
the  report  of  examination  should  be  revised.  The 
examination  report  will  be  edited  to  indicate  that 
some  differences  in  philosophies  remain  between  the 
branches.  It  will  state  that,  despite  a  lack  of  formal 
policy  guidelines,  no  differences  in  treatment  or 
underwriting  were  found  during  the  review. 

Case  Two:  Appeal  of  Conclusions  in 
Report  of  Examination 

Background 

A  bank  appealed  a  number  of  conclusions  contained 
in  its  most  recent  examination  report.  The  bank  is 
rated  composite  2,  but  remains  a  designated  troubled 
institution  with  a  long  history  of  enforcement-related 
activities.  Several  issues  in  the  bank’s  appeal  did  not 
meet  the  criteria  of  an  “appealable  matter”  because 
they  dealt  with  enforcement-related  matters.  The  five 
exclusions  from  the  OCC’s  appeal  arena  are  delineat¬ 
ed  in  OCC  Bulletin  96-18,  National  Bank  Appeals 
Process ,  dated  February  23,  1996.  The  bank  formal¬ 
ly  appealed  the  following  examination  conclusions: 

•  Supervision  and  administration  by  the  board 
and  management  is  less  than  satisfactory. 

•  Consumer  compliance  is  less  than  satisfactory. 

•  Compliance  with  the  formal  agreements  is  not 
yet  satisfactory. 

•  An  individual  loan  should  be  placed  on  nonac¬ 
crual. 

•  Compliance  with  the  legal  lending  limit  is  inef¬ 
fective. 

Discussion 

Management/board  supervision.  Bank  manage¬ 
ment  claims  that  the  bank’s  progression  from  a  poten¬ 
tially  serious  situation  in  1992  to  consecutive  com¬ 
posite  “2”  ratings  indicates  that  management  has 
done  its  job  well.  The  examiners  based  their  conclu¬ 
sion  upon  the  bank’s  ineffective  compliance  manage¬ 
ment  systems,  unsafe  and  unsound  banking  prac¬ 
tices,  and  inadequate  leadership  and  supervision  by 
the  board  and  the  president  (who  resigned  after  the 
examination). 

Consumer  compliance.  The  appeal  states  that  bank 
management  was  startled  to  learn  of  the  less  than 
satisfactory  composite  consumer  compliance  rating 
They  allege  that  the  exit  meeting  with  management 
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and  the  presentation  to  the  board  of  directors  were 
inconsistent  in  both  temperament  and  results.  The 
examination  report  listed  18  violations  of  nine  con¬ 
sumer  laws  or  regulations.  Six  of  those  were  repeat¬ 
ed  from  prior  examination  reports.  The  examiners 
considered  the  internal  audit  program  ineffective  in 
identifying  violations  of  laws  and  regulations  and  con¬ 
cluded  that  training  has  not  been  effective  to  ensure 
compliance.  Also,  the  bank’s  compliance  policies 
and  procedures  were  outdated. 

Compliance  with  the  formal  agreements.  Bank 
management  states  that  minutia  and  a  desperate 
effort  to  keep  the  bank  under  the  influence  of  the  dis¬ 
ciplinary  action  is  obviously  prompting  this  conclu¬ 
sion  and  OCC's  harassment  of  the  bank.  The  exami¬ 
nation  report  stated  that  the  bank  was  in  noncompli¬ 
ance  with  two  articles  of  the  formal  agreements  and 
in  partial  compliance  with  five  others.  The  examiners 
cited  19  articles  as  being  in  full  or  substantial  compli¬ 
ance,  up  from  13  at  the  previous  examination.  The 
examiners  concluded  that  the  following  articles  were 
in  partial  or  noncompliance: 

•  Loan  review  system:  partial  compliance.  Bank 
management  notes  that  the  examination  report 
rated  their  loan  documentation  system,  problem 
loan  identification,  and  risk  rating  systems  as 
adequate.  Risk  rating  differences  were  minimal 
and  the  report  commended  the  bank  for  reduc¬ 
ing  documentation  exceptions  to  16  percent 
from  28  percent  at  the  previous  examination. 
The  examiners  cited  this  article  as  being  in  par¬ 
tial  compliance  because  the  board  had  not 
received  a  written  report  summarizing  all 
aspects  of  the  loan  review,  including  scope, 
coverage,  and  a  summary  of  the  findings.  They 
say  the  scope  of  the  review  was  inadequate  to 
make  conclusions  regarding  the  complete  port¬ 
folio.  Also,  they  point  out  that  the  review  failed 
to  identify  violations  of  law  and  policy  excep¬ 
tions. 

•  Consumer  compliance  program:  noncompli¬ 
ance.  Bank  management  acknowledges  that 
there  were  deficiencies  in  their  compliance  pro¬ 
gram  but  they  disagree  that  the  entire  consumer 
compliance  management  system  is  less  than 
satisfactory.  The  examiners  cited  this  article  as 
being  in  noncompliance  because  the  bank’s 
written  consumer  compliance  program  did  not 
ensure  that  the  bank  operated  in  compliance 
with  all  applicable  consumer  protection  laws, 
rules,  and  regulations.  The  compliance  policy 
was  out  of  date,  audit  coverage  needed  to  be 
expanded  to  address  fair  lending  matters,  and 
compliance  training  was  inadequate. 


•  Compliance  with  the  legal  lending  limit:  non- 
compliance.  See  discussion  of  appeal  issue 
below. 

•  Call  report  accuracy:  partial  compliance.  Bank 
management  points  out  that  their  field  manager 
stated  that  their  call  reports  were  “substantially 
accurate”  during  the  1995  examination  exit 
meeting.  They  wonder  what  has  changed.  The 
examiners  based  their  partial  compliance  con¬ 
clusion  on  the  fact  that  the  bank  had  not  adopt¬ 
ed  effective  policies  and  procedures  to  ensure 
call  report  accuracy.  Although  the  errors  were 
nonmaterial,  numerous  call  report  errors  were 
identified  in  the  1996  examination.  Further,  the 
bank  did  not  maintain  updated  call  report 
instructions  and  no  clear  audit  trail  existed. 

•  Violations  of  laws  and  banking  issuances:  par¬ 
tial  compliance.  Bank  management  states  that, 
in  spite  of  OCC’s  comments,  they  have  made  a 
concerted  effort  to  comply  with  banking  laws 
and  regulations.  The  examiners  cited  partial 
compliance  with  this  article  because  the  bank 
had  not  developed  effective  procedures  to  pre¬ 
vent  violations  of  law,  as  evidenced  by  the  viola¬ 
tions  cited  during  the  examination.  Examples 
include  12  USC  84,  12  CFR  34,  12  USC  371c-1, 
and  numerous  consumer-related  regulations. 

Accrual  status  of  individual  loan.  Bank  manage¬ 
ment  agrees  with  the  substandard  risk  rating  but 
believes  the  loan  is  well  secured  and  in  process  of 
collection,  and  therefore  should  not  be  placed  on 
nonaccrual. 

Compliance  with  the  legal  lending  limit.  The  board 
acknowledges  the  three  violations  identified  at  the 
most  recent  examination  but  claims  they  were  unin¬ 
tentional.  Management  was  not  aware  of  the  March 
1995  revisions  to  the  statute  involving  the  calculation 
of  the  lending  limit  on  call  report  dates  and  the  new 
limitations  on  the  exclusion  of  subordinated  debt  in 
the  capital  calculation.  While  acknowledging  their 
responsibility  to  keep  informed  of  legal  and  regulato¬ 
ry  requirements,  bank  management  is  puzzled  that 
no  one  from  the  OCC  mentioned  the  legal  lending 
limit  revision  during  the  May  1995  exit  meeting.  They 
question  whether  the  OCC’s  intentions  are  to  criticize 
bank  management  at  every  opportunity  or  to  assist 
the  bank  with  recommendations  for  improvement. 
The  examiner  cited  legal  lending  limit  violations  in  the 
1988,  1993,  1994,  and  1996  reports  of  examination. 
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Conclusion 

Management/board  supervision.  The  ombudsman 
believes  the  restoration  of  the  bank’s  financial  condi¬ 
tion  reflects  the  positive  influence  of  management 
and  the  board  of  directors.  The  ombudsman  also 
acknowledges  that  the  report  of  examination  overem¬ 
phasizes  some  technical  issues  and,  through  repeti¬ 
tion,  overstates  the  severity  of  certain  issues.  He  rec¬ 
ognizes  that  many  of  the  technical  issues  identified  in 
the  examination  report  result  from  one  underlying 
problem,  i.e.,  the  bank’s  failure  to  incorporate 
changes  in  legal  and  regulatory  requirements  in  the 
bank’s  operational,  audit,  and  training  processes. 
The  ombudsman  believes  bank  management  should 
be  able  to  address  this  problem  in  the  normal  course 
of  business.  Nonetheless,  the  bank’s  significant  com¬ 
pliance  deficiencies  are  inconsistent  with  satisfactory 
supervision  and  administration  of  the  bank.  Further, 
the  lack  of  a  president,  and  no  concrete  plans  to  fill 
that  position,  negatively  impacts  management  depth 
and  succession.  Management  and  board  perfor¬ 
mance  must  be  enhanced  to  ensure  that  these  issues 
are  satisfactorily  resolved. 

Consumer  compliance.  The  ombudsman  concurs 
with  the  examination  report  conclusion  that  consumer 
compliance  is  less  than  satisfactory.  At  the  time  of 
the  examination,  the  bank’s  operating  procedures 
and  controls  had  not  proven  effective  and  required 
strengthening.  The  numerous  violations  indicate  that 
management  had  not  devoted  sufficient  time  and 
attention  to  consumer  compliance. 

Compliance  with  the  formal  agreements.  The 

ombudsman  determined  that  the  bank  is  in  compli¬ 
ance  with  19  of  the  23  articles  requiring  action  by  the 
bank  and  which  are  subject  to  this  appeal.  The 
ombudsman  found  the  bank  to  be  in  partial  compli¬ 
ance  with  three  articles  and  in  noncompliance  with 
one.  His  conclusions  were  at  variance  with  either  the 
bank  or  the  examiners  in  the  following  instances: 

•  Loan  review  system:  compliance.  The  ombuds¬ 
man  agrees  with  the  examiners  that  the  bank’s 
loan  review  system  should  be  expanded  to 
include  relationships  that  did  not  have  any  new 
loans  or  renewal  activity  within  the  past  year.  He 
also  acknowledges  that  the  bank  had  not  com¬ 
plied  with  all  the  written  documentation  require¬ 
ments  of  this  article.  However,  he  concluded 
that  the  bank  had  complied  in  substance  with 
the  article,  consistent  with  its  asset  and  staff 
size 

•  Consumer  compliance  program  partial  compli¬ 
ance  Although  bank  management  had  estab¬ 
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lished  the  basic  elements  of  a  compliance  and 
audit  program,  the  nature  and  number  of  viola¬ 
tions  indicate  the  program  needs  enhancement. 

•  Legal  lending  limit:  noncompliance.  See  dis¬ 
cussion  of  appeal  issue  below. 

•  Call  report  accuracy,  partial  compliance.  The 
ombudsman  concurred  with  the  examiners  that 
the  bank  had  not  taken  the  necessary  steps  to 
ensure  call  report  accuracy.  At  the  time  of  the 
examination,  the  bank  did  not  have  a  current 
copy  of  the  call  report  instructions  and  had  not 
established  a  clear  audit  trail. 

•  Violations  of  law  and  banking  issuances :  partial 
compliance.  Based  on  the  volume  and  nature  of 
noncompliance  cited  at  the  most  recent  exami¬ 
nation,  the  ombudsman  agreed  with  the  exam¬ 
iners  that  management  had  not  established 
effective  procedures  to  ensure  regulatory  com¬ 
pliance. 

Accrual  status  of  individual  loan.  During  the 
ombudsman’s  visit  to  the  bank,  management  indicat¬ 
ed  that  the  senior  lending  officer  recently  placed  the 
individual  loan  in  question  on  nonaccrual.  The  civil 
and  bankruptcy  courts  had  taken  much  longer  than 
management  had  anticipated.  As  a  result,  the  bank's 
collateral  position  was  slowly  deteriorating  with  the 
passage  of  time.  Bank  management  does  not  antici¬ 
pate  any  loss  of  principal  or  interest  on  this  borrower. 

Compliance  with  the  legal  lending  limit.  The 

ombudsman  concurred  with  the  examiners  that  com¬ 
pliance  with  the  legal  lending  limit  has  been  less  than 
satisfactory.  The  most  recent  violations  indicate  that 
the  bank  had  not  established  effective  procedures  to 
ensure  compliance  with  this  statute. 

Case  Three: 

Reporting  Requirements  of 
Securities  Exchange  Act 

Background 

A  bank  appealed  the  decision  rendered  by  OCC 
District  Counsel  regarding  certain  reporting  require¬ 
ments  of  the  Securities  Exchange  Act  of  1934.  The 
bank  issued  stock  on  two  occasions  during  the  first 
six  months  of  the  year  totaling  $6.2  million.  The  bank 
filed  a  registration  statement  and  the  periodic  reports 
required  by  section  13  of  the  Securities  Act.  First,  the 
bank  requests  clarification  of  the  term  "alternate 
reports''  in  the  statute.  As  an  alternative,  bank  man- 
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agement  sought  permission  to  file  a  call  report  and 
management  statement  in  lieu  of  Form  10-QSB.  The 
appeal  states  that  Form  10-QSB  is  burdensome  and 
provides  no  tangible  benefit  to  shareholders  or  the 
public.  Second,  bank  management  asked  if  its  duty 
to  file  periodic  reports  under  OCC's  Securities 
Offering  Disclosure  Rules  became  suspended  in  the 
fiscal  year  following  the  effective  date  of  the  registra¬ 
tion  statement,  regardless  of  the  time  of  the  fiscal  year 
in  which  the  statement  became  effective.  In  other 
words,  could  the  bank  have  reduced  its  reporting 
requirements  by  filing  a  registration  statement  that 
became  effective  in  the  fourth  quarter  instead  of  an 
earlier  quarter  during  the  year? 

Discussion 

The  Securities  Exchange  Act  of  1934  (Exchange  Act) 
requires  any  issuer  with  a  class  of  security  listed  on  a 
national  securities  exchange,  and  any  issuer  with 
more  than  $10  million  in  assets  and  a  class  of  equity 
security  held  by  more  than  500  persons,  to  register 
that  class  of  security  with  the  Securities  and 
Exchange  Commission  (SEC).  15  USC  78/(b),  (g);  17 
CFR  240.12g-1.  Issuers  generally  must  file  periodic 
reports  containing  financial  information.  National 
banks  must  register  and  file  with  the  OCC  instead  of 
the  SEC.  15  USC  78/(i). 

National  banks  which  file  a  registration  statement  with 
the  OCC  must  file  the  periodic  and  current  reports 
required  by  section  13  of  the  Exchange  Act  (15  USC 
78m),  as  if  the  securities  covered  by  the  registration 
statement  were  securities  registered  pursuant  to  sec¬ 
tion  12  of  the  Exchange  Act  (15  USC  78/).  Banks 
must  file  periodic  and  current  reports  in  accordance 
with  Commission  Regulation  15D  (17  CFR  240.15d-1 
up  to  but  not  including  240.15a-1). 

Alternate  reports.  The  Exchange  Act  provides  that 
the  SEC  may  allow  the  submission  of  alternative 
reports  of  comparable  character  to  periodic  reports 
(15  USC  78m(c)).  However,  it  offers  no  guidance 
concerning  acceptable  alternative  reports.  The  SEC 
has  not  approved  any  alternative  reports  by  regula¬ 
tion. 

Suspension  of  reporting  requirements.  The  bank’s 
duty  to  file  periodic  reports  under  12  CFR  16.20  is 
suspended  if,  at  the  beginning  of  the  fiscal  year, 
fewer  than  300  persons  hold  of  record  the  class  of 
stock  for  which  the  bank  filed  the  registration  state¬ 
ment.  The  bank  must  still  file  Form  15  giving  notice  of 
the  reason  that  the  duty  is  suspended. 


Conclusion 

The  ombudsman  determined  that  the  bank  may  not 
substitute  a  call  report  and  management  statement  in 
lieu  of  Form  10-QSB.  Although  call  reports  may 
arguably  serve  as  a  rough  proxy  for  financial  state¬ 
ments,  they  are  not  an  appropriate  substitution  for 
purposes  of  investor  protection.  Call  reports  lack  the 
explanatory  information  contained  in  footnotes  to 
financial  statements.  Likewise,  the  attestation  by 
insiders  to  information  contained  in  call  reports  does 
not  provide  the  level  of  independence  provided  in 
financial  statements  that  have  been  reviewed  by 
accountants.  Regarding  the  timing  issue,  the 
ombudsman  determined  that  the  bank  could  have 
reduced  its  reporting  requirements  if  it  had  filed  its 
registration  statement  in  the  fourth  quarter  rather  than 
earlier  in  the  year.  Because  the  bank  has  fewer  than 
300  shareholders,  its  reporting  requirements  cease 
for  the  next  fiscal  year.  However,  the  bank  must  still 
file  Form  15  giving  notice  of  the  reason  that  duty  is 
suspended. 

Case  Four:  Appraisal  of  Stock  of 
Dissenting  Shareholders  in  Merger 
Transaction 

Background 

A  bank  appealed  the  OCC’s  appraisal  of  the  stock  of 
certain  dissenting  shareholders  in  a  merger  transac¬ 
tion.  Bank  A  entered  into  a  plan  of  merger  and  acqui¬ 
sition  with  Bank  B.  The  merger  agreement  was 
approved  by  the  requisite  number  of  shareholders  of 
Bank  B.  Shareholders  representing  22  percent  of 
Bank  B’s  issued  and  outstanding  shares  of  common 
stock  voted  against  the  proposed  merger  and  per¬ 
fected  their  rights  as  dissenting  shareholders. 

Discussion 

National  bank  shareholders  who  dissent  from  a  merg¬ 
er  consummated  under  12  USC  215a  are  entitled  to 
receive  the  cash  value  of  their  stock.  To  perfect  this 
right,  dissenting  shareholders  must  either  vote 
against  the  merger  or  give  notice  at  or  before  the 
shareholder  meeting  of  their  dissent,  and  make  a  writ¬ 
ten  request  for  payment  accompanied  by  their  shares 
of  stock  within  30  days  of  consummation  of  the  merg¬ 
er.  Paragraph  (c)  of  this  section  delineates  the 
process  for  valuing  the  shares  of  dissenting  share¬ 
holders  in  merger  transactions  —  an  appraisal  by  a 
three-person  committee  representing  the  majority 
shareholders,  the  directors  of  the  receiving  institution, 
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and  a  third  party  selected  by  the  two  so  selected. 
Any  dissenting  shareholder  who  is  unsatisfied  with 
the  appraised  value  of  his  or  her  shares,  so  deter¬ 
mined,  may  appeal  to  the  Comptroller.  However,  if 
the  bank  and  dissenting  shareholders  do  not  suc¬ 
ceed  in  selecting  the  committee  or  in  determining  the 
value  of  the  shares  within  90  days  of  consummation 
of  the  merger,  any  interested  party  may  request  the 
OCC  to  appraise  the  shares. 

After  consummation  of  the  merger,  the  dissenting 
shareholders  appointed  an  individual  to  participate  in 
the  appraisal  committee  as  prescribed  in  the  statute. 
However,  Bank  A  was  of  the  opinion  that  the  dis¬ 
senters  had  not  perfected  their  rights  and  as  such, 
Bank  A  had  no  obligation  to  form  an  appraisal  com¬ 
mittee  for  the  purpose  of  determining  a  value  for  the 
dissenting  shareholders’  stock.  In  addition,  Bank  A 
sought  a  restraining  order  in  court  to  prevent  the  dis¬ 
senting  shareholders  from  seeking  an  appraisal  of 
their  stock  by  the  OCC.  The  court  ruled  that:  1 )  it  was 
the  OCC’s  responsibility  to  determine  whether  a  dis¬ 
senting  shareholder  has  perfected  his  or  her  rights  to 
an  appraisal  by  the  OCC;  and  2)  Bank  A  was  in  error 
in  assuming  that  it  had  the  right  to  determine  if  the 
dissenting  shareholders  had  perfected  their  rights. 
The  court  instructed  the  dissenting  shareholders  to 
seek  an  appraisal  of  their  stock  by  the  OCC,  which 
would  include  a  determination  by  the  OCC  on 
whether  or  not  the  dissenters  had  perfected  their 
rights  for  an  OCC  appraisal  of  their  stock. 


The  OCC  determined  that  the  former  Bank  B  share¬ 
holders  had  perfected  their  rights  as  dissenting 
shareholders  under  the  National  Bank  Act,  12  USC 
215a.  OCC  determined  that  the  value  of  the  Bank  B 
shares  held  by  the  dissenting  shareholders  on  the 
date  of  the  merger  was  approximately  $5.00  higher 
than  the  price  paid  to  the  shareholders  of  Bank  B  who 
voted  in  favor  of  the  merger  agreement  and  took  cash 
in  exchange  for  their  Bank  B  stock  at  closing.  Bank 
A  appealed  this  decision  to  the  ombudsman. 

Conclusion 

After  giving  careful  consideration  to  the  broader  impli¬ 
cations  of  this  situation,  the  ombudsman  decided  not 
to  accept  the  appeal  through  the  national  bank 
appeals  process.  The  Comptroller,  having  once  been 
appealed  to,  functions,  according  to  the  statute,  as 
an  independent  third  party  in  this  valuation  process. 
The  standards  that  the  Comptroller  is  required  by 
statute  to  apply  are  impartial  and  do  not  necessarily 
favor  either  party.  The  statute  also  specifies  that  the 
appraisal  rendered  by  the  OCC  shall  be  final  and 
binding  as  to  the  value  of  the  shares  of  the  appellant. 
Therefore,  although  this  situation  is  not  specifically 
excluded  from  the  definition  of  an  appealable  matter 
by  statute  or  OCC  policy,  for  the  reasons  mentioned 
above  the  ombudsman  decided  that  an  additional 
reappraisal  would  not  be  appropriate. 
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Statement  of  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  the  Committee  on  Banking  and  Financial  Services  of  the 
House  of  Representatives,  on  consumer  credit,  Washington,  DC, 
September  12,  1996 


Statement  required  by  12  USC  250:  The  views 
expressed  herein  are  those  of  the  Office  of  the 
Comptroller  of  the  Currency  and  do  not  necessarily 
represent  the  views  of  the  President. 

Introduction 

Mr.  Chairman  and  members  of  the  committee,  I 
appreciate  this  opportunity  to  testify  on  the  condition 
of  consumer  credit  in  the  United  States.  For  some 
time  I  have  expressed  concern  about  the  loosening  of 
underwriting  standards  in  the  consumer  lending  sec¬ 
tor.  Over  the  past  several  quarters,  we  have  seen  a 
rise  in  consumer  loan  delinquencies  and  loss  rates. 
Although  we  do  not  believe  there  is  a  widespread  or 
systemic  problem,  as  bank  supervisors  we  are  con¬ 
cerned  about  these  trends  and  are  taking  steps  to 
ensure  the  continued  safety  and  soundness  of  the 
national  banking  system. 

Today,  as  you  requested  in  your  letter  of  invitation,  I 
will  discuss  consumer  lending  conditions  in  the  com¬ 
mercial  banking  system,  and  where  I  see  cause  for 
concern.  Next,  I  will  review  what  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  is  doing  to 
address  current  and  potential  problems  in  consumer 
credit  and  maintain  safe  and  sound  national  bank 
operations  in  those  areas. 

Consumer  Lending  Conditions 

Over  the  past  10  years,  commercial  banks  have 
expanded  their  consumer  lending  portfolios  signifi¬ 
cantly.  The  largest  share  of  consumer  lending  is  in 
loans  secured  by  residential  real  estate,  which 
include  home  mortgages  and  home  equity  loans.  The 
other  two  categories  of  banks’  consumer  loan  portfo¬ 
lios  are  installment  loans,  such  as  automobile  and 
boat  loans,  and  credit  card  loans. 

The  composition  of  the  consumer  lending  portfolio 
has  shifted  in  recent  years.  Residential  real  estate 
loans  now  account  for  nearly  15  percent  of  bank 
assets,  compared  with  7  percent  at  year-end  1984.  In 
1984,  installment  loans  were  the  largest  component 
of  consumer  lending,  at  over  8  percent  of  commercial 
bank  assets.  Installment  loans'  share  of  assets 
declined  between  1985  and  1992,  and  these  loans 
now  account  for  7  percent  of  assets.  Although  cred¬ 


it  card  loans  account  for  less  than  5  percent  of  total 
commercial  bank  assets,  this  category  has  grown 
faster  than  other  types  of  consumer  loans  between 
1993  and  1995.  Over  that  period,  annual  credit  card 
loan  growth  averaged  17  percent.  For  the  first  six 
months  of  1996,  however,  credit  card  loans  have 
declined  at  an  annualized  rate  of  5  percent. 

This  long-term  expansion  in  consumer  lending 
occurred  as  banks’  traditional  business  customers 
increasingly  went  directly  to  credit  markets  or  non¬ 
banks  for  funding,  thereby  slowing  the  growth  rates 
for  commercial  lending  at  commercial  banks. 
Commercial  banks  also  reduced  their  loans  to  less 
developed  countries  and  commercial  real  estate 
loans  in  response  to  weaknesses  in  those  sectors. 
Commercial  banks  currently  hold  more  consumer 
loans  than  commercial  loans.  Consumer  loans 
increased  to  almost  27  percent  of  assets  as  of  the 
second  quarter  of  1996  from  18  percent  at  year-end 
1984.  On  the  other  hand,  commercial  loans  as  a  per¬ 
cent  of  assets  have  declined  to  25  percent,  after 
remaining  fairly  constant  at  30  percent  from  1984  to 
1990. 

Some  banks  have  developed  business  strategies  that 
concentrate  their  lending  on  one  type  of  consumer 
loan.  For  instance,  a  relatively  small  number  of  com¬ 
mercial  banks,  130,  have  a  portfolio  of  credit  card 
loans  that  exceeds  10  percent  of  assets.  At  63  of 
these  banks  (42  of  which  are  national  banks),  credit 
card  loans  exceed  50  percent  of  assets.  By  compar¬ 
ison,  a  larger  number  of  commercial  banks,  1,110, 
have  residential  real  estate  loans  that  represent  more 
than  30  percent  of  assets. 

In  recent  months,  many  industry  observers  have 
expressed  concern  about  increases  in  the  rates  of 
consumer  loan  default  and  delinquency.  Loss  rates 
for  credit  card  and  installment  loans  have  increased 
since  1994.  The  loan  loss  rates  for  credit  card  loans 
generally  are  the  most  volatile  of  all  consumer  loans. 
On  the  other  hand,  residential  real  estate  loans,  the 
largest  dollar  share  of  consumer  sector  lending,  have 
the  lowest  loss  rate  among  consumer  loans. 
Although  residential  real  estate  loans  have  low  cred¬ 
it  risk,  they  do  present  other  forms  of  risk  to  banks, 
such  as  interest  rate  risk. 
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The  percentage  of  delinquent  consumer  loans  (those 
loans  past  due  30  days  or  more,  plus  those  not  accru¬ 
ing  interest)  has  risen  for  several  quarters. 
Delinquent  loans  do  not  always  result  in  charge-offs, 
and  thus  provide  only  a  rough  indication  of  future 
losses.  Also,  some  credit  card  loans  recently  are 
being  charged  off  without  first  being  delinquent. 
Among  consumer  loans,  credit  cards  typically  have 
the  highest  delinquency  rates. 

Recent  Developments  and  Their  Impact  on 
Consumer  Lending 

The  OCC  is  concerned  about  the  recent  rise  in  delin¬ 
quencies  and  defaults  among  credit  card  loans, 
although  we  do  not  believe  there  is  a  widespread  or 
systemic  problem.  It  is  important  to  place  the  recent 
problems  with  the  credit  quality  of  banks'  credit  card 
portfolios  in  broad  perspective.  The  condition  of  the 
banking  industry  is  strong.  The  nation’s  banks  have 
recorded  four  consecutive  years  of  record  profits,  and 
banks  earned  $25.5  billion  in  the  first  half  of  1996, 
compared  with  $23.2  billion  in  the  first  half  of  1995. 
Bank  capital  ratios  are  at  their  highest  rates  in  years. 
Problem  commercial  banks  totaled  99  as  of  June 
1996,  compared  with  more  than  1,000  at  the  end  of 
1991 .  For  the  first  six  months  of  1996,  3  commercial 
banks  have  failed,  compared  with  57  in  the  first  six 
months  of  1991 . 

Notwithstanding  the  current  strength  of  the  industry, 
we  are  concerned  about  consumer  debt  levels,  rapid 
growth  in  credit  card  lending,  and  the  increase  in  per¬ 
sonal  bankruptcy  filings.  Based  on  historical  data, 
delinquency  and  default  rates  appear  to  be  linked  to 
a  variety  of  economic  and  social  factors,  including  the 
level  of  consumer  debt,  interest  rates,  demographics, 
and  bankruptcy  filings.  The  rising  trends  in  con¬ 
sumption  spending,  consumer  debt,  and  the  ratio  of 
debt  service  payments  to  disposable  personal 
income,  along  with  a  lower  income  growth  rate,  have 
resulted  in  a  lower  savings  rate.  Many  borrowers  are 
accumulating  resources  less  quickly  and  are  less 
likely  to  have  a  wealth  cushion  to  fall  back  on  if  they 
experience  unexpectedly  high  expenses  or  a  fall  in 
income.  Therefore,  many  borrowers  are  less  able  to 
sustain  adverse  shocks,  and  may  decide  to  declare 
bankruptcy. 

Consumer  debt  levels.  We  are  concerned  about 
the  high  levels  of  debt  held  by  consumers  today. 
These  high  levels  leave  many  consumers,  and  there¬ 
fore  the  banks  that  lend  to  them,  vulnerable  to  finan¬ 
cial  shocks  affecting  consumers'  ability  to  repay  their 
debts  Personal  consumption  expenditures  tend  to 
fluctuate  over  time  with  the  overall  health  of  the  econ¬ 


omy  —  increasing  in  periods  of  high  growth  and 
employment,  and  decreasing  prior  to  and  during 
recessions  and  times  of  stagnant  domestic  economic 
activity.  Over  the  last  15  years,  we  have  observed  a 
general  increase  in  consumption  and  household 
debt.  For  instance,  the  ratio  of  consumption  to 
income,  or  consumption  share,  has  gradually 
increased  from  the  mid-1980s  through  the  second 
quarter  of  1996  to  93  percent  of  income.  In  addition, 
the  ratio  of  total  debt  to  disposable  income  increased 
from  60  percent  in  1982  to  88  percent  in  the  first  quar¬ 
ter  of  1996. 

The  ratio  of  debt  service  payments  to  disposable  per¬ 
sonal  income  rose  commensurate  with  the  growth  in 
the  reliance  on  debt  in  the  1980s.  As  consumers  took 
advantage  of  lower  real  interest  rates  and  refinanced 
much  of  their  existing  mortgage  debt,  the  ratio  of  debt 
service  payments  declined  from  1989  to  1994.  Since 
1994,  this  ratio  has  increased,  but  is  still  below  the 
peak  of  17.6  percent  in  the  fourth  quarter  of  1989. 

A  major  influence  that  contributed  to  the  growth  in 
consumer  spending  during  this  period  is  the  change 
in  the  age  distribution  of  the  U.S.  population,  in  par¬ 
ticular,  the  aging  of  the  “baby  boom”  population. 
Younger  persons  in  the  workforce  often  consume 
more  than  they  save,  because  they  are  in  the  early 
stages  of  establishing  a  household  and  will  be  more 
active  purchasers  of  consumer  goods,  as  well  as 
housing  services.  As  persons  approach  the  end  of 
their  working  lives,  they  tend  to  save  more  in  antici¬ 
pation  of  retirement.  In  1975,  more  than  25  percent  of 
the  population  was  between  the  ages  of  25  and  44. 
By  1995,  this  group  increased  to  32  percent.  This 
high  consumption  group  was  growing  throughout  this 
period,  and  the  consumption  share  of  income  grew 
as  well.  Population  projections  from  the  U.S.  Bureau 
of  the  Census  indicate  that  this  group  will  shrink  to  26 
percent  by  2010.  Many  believe  this  shift  will  result  in 
a  lower  share  of  real  consumption  over  the  next  20 
years. 

Growth  in  credit  card  lending.  The  second  trend  we 
are  concerned  about  is  the  rapid  growth  in  credit  card 
lending,  and  resulting  increase  in  competition  for 
credit  card  loans.  Credit  card  loans  have  increased 
rapidly  in  recent  years,  although  that  growth  has 
eased  in  1996.  A  survey  conducted  by  Behavioral 
Analysis,  Inc.,  reported  that  2.7  billion  credit  card 
solicitations  were  mailed  in  1995.  This  corresponds 
to  almost  17  solicitations  to  every  American  between 
the  ages  of  18  and  64.  The  sheer  volume  of  credit 
available,  highlighted  by  a  large  number  of  issuers  in 
the  market  and  the  growth  of  direct  mail  solicitations, 
does  constrain  the  ability  of  banks  and  others  to  raise 
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rates.  The  difficulty  many  banks  face  is  that  if  they 
raise  interest  rates,  they  risk  losing  their  more  credit¬ 
worthy  customers  to  competitors  with  lower  rates. 

Bankruptcy  filings.  Finally,  one  of  the  most  disturb¬ 
ing  trends  today  is  the  significant  rise  in  bankruptcies, 
which  are  contributing  to  the  increase  in  consumer 
loan  defaults.  According  to  figures  compiled  by  the 
Administrative  Office  of  the  U.S.  Courts,  989,172  indi¬ 
viduals  filed  for  personal  bankruptcy  between  July  1, 
1995,  and  June  30,  1996.  This  is  a  23  percent 
increase  over  the  same  period  last  year.  It  also  is  the 
largest  increase  since  1991. 

Since  1960,  annual  bankruptcy  filings  have  increased 
tenfold,  from  about  110,000  in  1960  to  over  a  million 
bankruptcies  in  calendar  year  1996,  if  the  pace  for 
the  first  6  months  continues.  Some  have  suggested 
that  the  rise  in  consumer  bankruptcies  reflects  a 
change  in  consumer  attitudes  toward  debt  and 
responsibility.  Recent  media  reports  cite  a  prevailing 
attitude  among  consumers  filing  bankruptcy  that  they 
feel  little  or  no  stigma  attached  to  seeking  relief  from 
their  debts.  Others  point  to  the  lack  of  savings  and 
other  safety  nets  during  difficult  times  such  as  the 
loss  of  a  job,  divorce,  or  absence  of  adequate  health 
insurance  coverage  in  the  face  of  large  medical  bills. 

The  rise  in  bankruptcies  may  be  due  in  part  to  the 
increased  attractiveness  of  Chapter  13  debt  reorga¬ 
nization  to  more  debtors  brought  about  by  the 
Bankruptcy  Amendments  Act  of  1994.  For  individual 
bankruptcy  filings,  an  important  effect  of  the  1994 
Amendments  was  to  promote  Chapter  13  (reorgani¬ 
zation)  filings  over  Chapter  7  (liquidation)  filings.  In 
addition,  we  also  know  that  many  in  Congress  and 
experts  in  the  field  who  testified  in  support  of  the 
Bankruptcy  Amendments  Act  of  1994  recognized  that 
bankruptcies  were  increasing,  and  chose  to  promote 
the  use  of  Chapter  13  filings.  This  reflected  the  view 
that  eventual  debt  repayment,  rather  than  wholesale 
debt  repudiation,  was  better  for  the  nation’s  economy 
and  individual  creditors  and  debtors.  The  share  of 
Chapter  13  (reorganization)  filings  increased  as  a 
percentage  of  total  bankruptcy  filings  to  31  percent  in 
1996  from  29  percent  in  1993. 

Perhaps  the  most  troubling  problem  for  issuers  is  the 
recent  rise  in  the  number  of  credit  card  borrowers 
who  are  current  on  their  credit  card  payments  one 
month  and  file  for  bankruptcy  the  next.  Historically,  it 
has  taken  approximately  18  months  for  an  issuer  to 
develop  a  fairly  reliable  assessment  of  whether  a 
credit  card  customer  would  pay  his  or  her  bill  in  a 
timely  fashion  or  perhaps  default.  This  period  is 
sometimes  referred  to  as  the  “aging”  of  the  account. 


Typically,  issuers  observe  a  number  of  signs  either 
during  this  aging  period  or  thereafter  that  a  customer 
is  likely  to  default.  Typically,  these  signs  have  shown 
up  well  in  advance  of  default  or  bankruptcy.  For 
instance,  a  customer  would  establish  a  pattern  of 
delinquent  payments  well  before  he  or  she  might 
default  or  file  for  personal  bankruptcy.  However, 
recently  some  credit  card  issuers  are  reporting  close 
to  50  percent  of  bankruptcies  involve  customers  who 
are  current  on  their  accounts  in  the  30  days  prior  to 
the  bankruptcy  filing. 

Credit  Card  Bank  Performance 

Although  we  are  concerned  about  these  trends  and 
the  deterioration  in  credit  quality,  the  losses  and  delin¬ 
quencies  on  credit  card  loans  should  be  considered 
in  the  appropriate  context.  For  instance,  the  rise  in 
losses  on  credit  cards  is  mitigated  by  a  number  of 
factors,  including  the  overall  profitability  of  credit  card 
loans,  the  small  average  loan  size  for  credit  card 
loans,  a  diverse  base  of  borrowers,  and  the  ability  to 
limit  or  withdraw  credit  availability. 

The  profitability  of  credit  cards  remains  higher  than 
the  profitability  of  other  commercial  bank  activities. 
One  way  to  examine  the  profitability  of  credit  cards  as 
a  product  line  is  to  analyze  the  profitability  of  banks 
that  concentrate  in  credit  card  lending.  The  return  on 
assets  (ROA)  of  “credit  card  banks”  —  defined  as 
those  banks  with  more  than  50  percent  of  their  assets 
in  credit  card  loans  —  has  consistently  exceeded  the 
ROA  of  other  banks  since  1984.  Although  the  ROA  of 
credit  card  banks  has  declined  since  peaking  at  3.6 
percent  in  1993  to  just  under  2  percent  (annualized) 
for  the  first  half  of  1996,  it  still  is  nearly  double  the 
level  of  the  ROA  for  all  other  banks.  Furthermore, 
credit  card  banks  on  average  have  higher  equity-to- 
assets  ratios  than  other  banks.  As  of  June  30,  1996, 
the  equity-to-assets  ratio  of  credit  card  banks  was 
12.2  percent,  compared  with  8.2  percent  at  all  other 
banks. 

Credit  card  banks  in  the  past  have  had  consistently 
high  profitability.  These  banks  have  been  able  to 
price  their  products  to  incorporate  expected  losses, 
and  manage  credit  quality  problems  through  active 
collection  efforts,  charge-off  and  recovery  programs, 
and  credit  limits.  Competitive  pressures  have  limited 
the  ability  of  some  banks  to  price  credit  card  loans  for 
customers  as  high  as  they  would  prefer,  given  the 
level  of  risk  perceived.  In  addition,  one  of  the  most 
difficult  current  challenges  for  lenders  generally, 
including  credit  card  issuers,  is  predicting  the  likeli¬ 
hood  of  delinquencies  and  defaults  given  the  change 
in  bankruptcy  patterns.  Many  issuers  use  models 
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that  rely  partially  on  macro-economic  factors,  such  as 
unemployment  rates.  Since  1995,  the  predictive 
power  of  these  models  has  declined  because  bank¬ 
ruptcies  have  accelerated  while  unemployment  has 
remained  stable.  These  unexpected  bankruptcies, 
most  notably  ones  on  current  accounts,  led  to  the 
unexpected  surge  in  defaults  by  consumers  and 
charge-offs  by  banks. 

Despite  competitive  pressures  and  the  increasing  dif¬ 
ficulty  in  predicting  delinquency  and  default,  we  are 
beginning  to  see  signs  that  credit  card  and  other 
banks  are  responding  to  the  rise  in  delinquencies  and 
thus  are  slowing  their  growth  rates  for  credit  card 
loans.  For  instance,  as  I  will  describe  later  in  my  tes¬ 
timony,  the  OCC’s  National  Credit  Committee  (NCC) 
observed  earlier  this  summer  in  its  survey  of  credit 
conditions  that  many  banks  have  adopted  a  more 
conservative  approach  to  credit  card  lending. 
Reversing  a  trend  noted  in  last  year’s  survey,  where 
most  banks  surveyed  had  eased  credit  card  lending 
underwriting  standards,  43  percent  of  the  largest  sur¬ 
veyed  banks  tightened  underwriting  standards  in 
1996  for  credit  card  loans.  In  addition,  the  Federal 
Reserve  recently  reported  in  a  quarterly  survey  of 
senior  lending  officers  that  nearly  half  of  banks  have 
tightened  their  standards  for  approving  credit  card 
applications.  These  trends  are  positive,  and  I  am 
confident  that  they  reflect  initiatives  undertaken  by 
the  OCC  over  the  past  few  years  that  I  will  now 
describe. 

OCC  Initiatives 

As  supervisors,  our  job  is  to  make  sure  that  banks 
have  adequate  capital  and  sound  risk  management 
systems.  At  the  same  time,  we  also  have  a  responsi¬ 
bility  not  to  unduly  restrict  the  workings  of  the  market, 
including  the  development  of  innovative  lending  pro¬ 
grams  that  may  ultimately  allow  more  businesses  and 
individuals  to  participate  in  the  credit  process  while 
maintaining  the  safety  and  soundness  of  the  banking 
system.  We  believe  our  actions  reflect  these  goals. 

Recent  trends  suggest  that  there  are  some  problems 
with  consumer  lending  that  neither  regulators  nor  the 
banking  industry  can  ignore.  Hence,  over  the  past 
three  years,  the  OCC  has  taken  a  number  of  steps  to 
monitor  aggressively  developments  in  consumer 
lending  and  take  appropriate  actions  to  ensure  that 
banks  continue  to  manage  risk  and  operate  their 
businesses  in  a  safe  and  sound  manner. 

During  my  term  as  Comptroller,  we  have  modified  our 
supervision  in  response  to  changes  in  the  banking 
environment  and  the  banking  industry.  We  monitor 


developments  in  the  industry  and  assess  risk  by  gath¬ 
ering  information  from  our  database  of  examination 
findings,  surveys,  industry  comparisons  to  nonbank 
competitors,  and  reports  on  the  entire  banking  indus¬ 
try.  To  respond  to  that  assessment  of  risk,  we  edu¬ 
cate  our  examiners  through  training  and  revised 
examination  procedures,  educate  the  industry  by 
issuing  guidance,  and  develop  regulations  as  appro¬ 
priate.  We  constantly  review  our  examination  proce¬ 
dures  to  ensure  that  our  examiners  have  up-to-date 
methods  for  assessing  bank  products  and  are  able  to 
identify  and  respond  to  risk.  The  process  is  continu¬ 
al,  not  only  because  we  need  to  ensure  that  banks 
have  the  necessary  risk  management  processes,  but 
also  because  the  market  is  continually  developing 
new  products. 

Credit  card  horizontal  review.  In  1994,  the  OCC 
became  concerned  that  changes  in  credit  card 
industry  underwriting  standards  could  expose  banks 
to  increased  risk.  We  observed  rapid  growth  in  bank 
credit  card  operations,  an  increase  in  the  number  of 
banks  specializing  in  credit  card  operations,  greater 
competition  among  the  major  issuers  for  market 
share,  and  the  use  of  new  incentives  such  as  co¬ 
branding,  rebates,  and  “teaser”  rates  to  help  gain 
market  share.  Consequently,  we  formed  a  working 
group  to  take  a  closer  look  at  that  industry. 

During  the  second  half  of  1994,  a  team  of  OCC  exam¬ 
iners  reviewed  credit  card  operations  at  the  15  largest 
national  bank  credit  card  issuers.  We  learned  about 
many  aspects  of  credit  card  operations  and  in  some 
banks  identified  areas  where  operations  could 
improve.  For  example,  at  some  banks  we  recom¬ 
mended  a  change  in  the  methodology  they  used  to 
determine  the  allowance  for  loan  and  lease  losses. 
We  required  these  banks  to  analyze  and  maintain 
documentation  to  support  the  feasibility  and  effec¬ 
tiveness  of  policies  designed  to  bring  current  the 
accounts  of  troubled  borrowers.  For  a  few  banks,  we 
recommended  improvements  to  monitor  the  impact  of 
procedures  of  approving  lines  of  credit  for  borrowers 
who  did  not  meet  their  normal  lending  criteria.  In 
1995,  OCC  examiners  worked  with  these  banks  to 
ensure  that  they  made  changes  to  improve  specific 
weaknesses  identified  by  our  examiners. 

The  overall  results  of  our  1994  survey  were  presented 
to  examiners  and  generally  discussed  with  each  bank 
involved  in  the  survey,  whether  or  not  we  found  flaws 
in  their  operations.  We  also  presented  the  results  of 
our  review  to  the  other  bank  regulatory  agencies  and 
to  the  Federal  Financial  Institutions  Examination 
Council  (FFIEC)  Supervision  Task  Force  in  August 
1995.  Information  obtained  from  this  analysis  was 
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incorporated  into  examiner  training  and  the 
Comptroller's  Handbook. 

National  Credit  Committee.  In  February  1995,  I 
formed  the  OCC’s  National  Credit  Committee.  As  I 
stated  publicly  shortly  thereafter,  we  were  concerned 
about  potential  erosion  in  credit  underwriting  stan¬ 
dards.  We  wanted  a  group  to  focus  on  further  analy¬ 
sis  of  that  trend  and  develop  recommendations  for 
OCC  actions.  Composed  of  some  of  the  OCC’s  most 
senior  and  experienced  credit  analysts,  the  commit¬ 
tee  helps  the  OCC  identify  and  respond  to  changes  in 
credit  risk  that  could  affect  the  safety  and  soundness 
of  the  national  banking  system.  The  objectives  of  the 
committee  are  to  advise  OCC  management  on  appro¬ 
priate  supervisory  responses  to  significant  credit  risks 
and  to  identify: 

•  significant  concentrations  of  credit  risk  affect¬ 
ing  the  national  banking  system, 

•  deteriorating  financial  trends  and  other  con¬ 
ditions  affecting  industries  that  are  a  signifi¬ 
cant  source  of  credit  risk  to  the  national  bank¬ 
ing  system, 

•  adverse  changes  in  underwriting  standards 
for  loan  products  or  industries  that  are  a  sig¬ 
nificant  source  of  credit  risk  to  the  national 
banking  system,  and 

•  credit-related  training  needs  of  examiners. 

The  committee  acts  as  a  steering  committee  for  cred¬ 
it-related  initiatives.  To  date,  the  committee  has 
undertaken  two  surveys  of  underwriting  standards. 

1995  Underwriting  Standards  Survey.  Between  May 
1994  and  May  1995,  the  National  Credit  Committee 
surveyed  the  40  largest  national  banks  for  their  opin¬ 
ions  regarding  loan  underwriting  standards,  including 
consumer  credit.  The  survey  results  found  banks 
relaxed  underwriting  standards  on  some  products, 
primarily  in  consumer  lending,  typically  to  meet  com¬ 
petitive  pressures  and  to  reflect  changes  in  market 
strategy.  The  changes  in  standards  we  noted  includ¬ 
ed  higher  loan-to-value  ratios,  longer  maturities,  lower 
loan  fees  and  interest  rates,  and  increased  usage  of 
“teaser”  rates  for  marketing  purposes.  Although  the 
systems  in  the  banks  we  surveyed  were  adequate  to 
approve  and  report  individual  loan  policy  exceptions, 
OCC  examiners  expressed  concern  about  the  banks’ 
ability  to  track  the  total  amount  of  loan  policy  excep¬ 
tions  the  banks  were  granting.  We  communicated 
these  results  and  the  issues  we  identified  to  bank 
management.  I  stated  at  the  time  we  released  our 


results  that  I  continued  to  be  concerned  that  banks 
not  lose  sight  of  the  effect  of  new  lending  on  the  risk 
levels  in  their  portfolios. 

1996  Underwriting  Standards  Survey.  The  National 
Credit  Committee  just  concluded  its  second  survey  of 
national  banks’  underwriting  practices.  OCC  examin¬ 
ers  surveyed  82  of  the  largest  national  banks  in  May 
1996  and  determined  that  as  compared  with  a  year 
ago,  the  level  of  credit  risk  inherent  in  a  significant 
number  of  the  loan  product  portfolios  in  surveyed 
banks  has  increased.  Increased  levels  of  credit  risk 
were  most  frequently  noted  in  credit  cards. 

The  NCC  found  that  credit  card  operations  showed 
the  greatest  increase  in  credit  risk,  with  50  percent  of 
surveyed  banks  acknowledging  an  increase  in  credit 
risk  and  10  percent  showing  a  significant  increase. 
OCC  examiners  cited  competition,  growth,  rising 
bankruptcy  rates  and  high  levels  of  consumer  debt  as 
factors  contributing  to  the  increase  in  credit  risk. 

Increased  credit  risk  has  prompted  many  banks  to 
adopt  a  more  conservative  approach  to  credit  card 
lending.  Reversing  a  trend  noted  in  1995,  when  most 
banks  surveyed  had  eased  credit  card  lending 
underwriting  standards,  30  percent  of  all  surveyed 
banks  and  43  percent  of  the  29  largest  have  tight¬ 
ened  underwriting  standards  for  credit  card  loans. 

Our  examiners  also  found  no  significant  change  in 
credit  risk  for  residential  real  estate  loans,  but  did 
note  some  changes  in  certain  lending  sectors.  Many 
of  the  institutions  surveyed  have  revised  their  lending 
policies  in  the  affordable  housing  sector  with  15  per¬ 
cent  toughening  standards  and  8  percent  easing 
them.  In  contrast,  underwriting  standards  continue  to 
loosen  for  home  equity  loans,  with  16  percent  of  all 
banks  surveyed  easing  standards.  The  most  com¬ 
monly  mentioned  change  in  underwriting  standards 
for  home  equity  lending  was  increased  loan-to-value 
ratios,  including  the  greater  availability  of  100  percent 
loan-to-value  financing,  apparently  in  response  to 
competitive  pressures. 

Revised  examination  procedures.  I  am  committed 
to  making  sure  that  our  examination  procedures 
change  when  necessary  to  ensure  that  they  are 
appropriate  and  effective  to  meet  industry  changes. 
The  surveys  and  analyses  I  have  described  have 
helped  us  to  identify  areas  for  improvement  in  exami¬ 
nation  procedures,  and  led  us  to  revise  substantially 
the  consumer  credit  sections  of  the  Comptroller’s 
Handbook ,  the  examination  guide  used  by  national 
bank  examiners.  We  are  updating  several  handbook 
sections  to  bring  them  in  line  with  the  significant  mar- 
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ket  developments  and  to  place  greater  emphasis  on 
risk  management.  For  example,  in  recognition  of  the 
growing  importance  of  mortgage  banking  to  national 
banks,  in  April  1996,  we  issued  a  new  section  to  the 
handbook  on  mortgage  banking  operations.  It  dis¬ 
cusses  the  business  of  mortgage  banking,  the  risks 
associated  with  this  activity,  and  the  procedures  that 
OCC  examiners  will  use  when  they  review  mortgage 
banking  activities  at  national  banks. 

The  OCC  has  completed  an  updated  handbook  sec¬ 
tion  on  credit  cards,  and  we  plan  to  distribute  copies 
within  the  next  several  weeks.  In  addition,  we  will 
release  updated  handbook  sections  on  installment 
lending,  residential  and  home  equity  lending,  securi¬ 
tization,  and  merchant  processing  by  the  end  of 
1996.  The  handbook  section  on  credit  cards  in  par¬ 
ticular  gives  examiners  more  detailed  guidance  for 
evaluating  the  effectiveness  of  a  national  bank’s  entire 
credit  card  lending  process  in  line  with  our  supervi¬ 
sion  by  risk  approach  and  working  with  banks  to  cor¬ 
rect  weaknesses. 

OCC  examiners  focus  on  the  complete  lending 
process.  A  preliminary  analysis  of  a  bank  helps  us 
determine  where  to  allocate  supervisory  resources. 
Not  only  do  our  examiners  pay  close  attention  to 
changes  in  trends  in  delinquencies  and  net  credit 
losses,  but  they  also  review  a  bank’s  strategic  and 
business  plan  and  the  policies  and  procedures  gov¬ 
erning  consumer  credit  operations.  In  addition,  OCC 
examiners  evaluate  a  bank’s  compliance  with  OCC 
guidelines,  rulings,  regulations,  and  laws  and  the 
bank’s  response  to  any  criticism  by  internal  or  exter¬ 
nal  auditors  and  to  any  internal  loan  review. 
Examiners  look  for  changes  in  credit  administration 
policies  and  underwriting  standards,  and  sample 
credit  card  loans  to  compare  them  against  stated 
underwriting  standards.  OCC  examiners  focus  on  the 
bank’s  risk  management  systems  to  ensure  that  the 
necessary  controls  exist  to  identify,  measure,  monitor, 
and  control  risks.  Examiners  evaluate  the  credit  cycle 
process,  including  organization  and  management  of 
marketing,  underwriting,  collections,  securitization, 
and  management  information  systems. 

If  we  find  that  the  bank  is  not  properly  managing  risk, 
we  work  with  bank  management  to  ensure  that  the 
bank  takes  corrective  action,  either  to  reduce  the 
quantity  of  risk  or  to  improve  its  risk  management  sys¬ 
tems  For  example,  if  we  find  that  a  bank's  internal 
controls  are  weak,  or  lacking,  we  will  require  that  the 
bank  improve  them  Also,  OCC  examiners  will  use 
their  conclusions  about  the  quantity  of  risk  and  the 
quality  of  risk  management  for  each  category  of  risk 
to  judge  a  bank’s  capital  adequacy.  If  the  examiners 


determine  that  the  level  of  capital  a  bank  maintains  is 
not  commensurate  with  its  risk  exposure  or  the  man¬ 
agement  of  that  risk,  they  will  direct  the  bank  to 
address  the  problem  through  some  combination  of 
increased  capital,  reduced  risk,  or  improved  risk 
management  systems. 

Examiners  revise  the  initial  supervisory  strategy 
whenever  they  revise  the  risk  evaluation  or  receive 
new  information  about  the  bank’s  condition. 
Therefore,  we  always  have  a  risk-based  strategy  for 
supervising  each  national  bank  that  reflects  the  most 
current  information  about  the  bank’s  condition.  Our 
examiners  discuss  this  strategy  with  bank  manage¬ 
ment  when  it  is  initially  formulated,  whenever  it  is 
altered,  and  again  before  each  examination. 

Another  example  of  a  way  in  which  we  have  revised 
our  examination  process  involves  assistance  by  OCC 
economists  in  evaluating  the  validity  of  sophisticated 
credit  scoring  models.  Banks  are  making  increasing 
use  of  credit  scoring  systems  to  assist  in  their  deci¬ 
sion-making  on  marketing,  granting,  and  pricing  con¬ 
sumer  credit.  Therefore,  we  are  incorporating  an 
analysis  of  these  systems  into  our  examination 
process  and  training  programs. 

Interagency  efforts.  We  are  also  working  with  the 
other  bank  regulatory  agencies  in  reviewing  and 
updating  interagency  policies  for  consumer  credit.  In 
May  1996,  we  convened  an  interagency  working 
group  to  examine  the  existing  interagency  policy  on 
the  uniform  classification  of  consumer  credit  delin¬ 
quencies.  As  part  of  this  effort,  the  working  group  is 
addressing  minimum  payment  policies. 

Guidance  to  bankers.  As  I  noted  earlier,  the  OCC  is 
concerned  about  observed  trends  such  as  increased 
competition  in  the  credit  card  business,  rapid  portfo¬ 
lio  growth  rates,  the  availability  of  diverse  credit  card 
products,  and  the  impact  of  changes  in  the  econom¬ 
ic  and  business  cycle  on  national  banks’  credit  card 
performance.  As  a  result,  soon  we  plan  to  issue  an 
advisory  letter  on  pre-approved  solicitations  to 
bankers  alerting  them  to  practices  that  can  lead  to 
poorer  than  anticipated  performance.  These  prac¬ 
tices  include  insufficient  market  testing,  “adverse 
selection"  or  the  possibility  that  high  risk  borrowers 
are  the  ones  that  are  more  likely  to  accept  a  bank’s 
offer  of  credit,  liberalized  underwriting  criteria,  and 
inadequate  monitoring  of  loan  performance.  The  let¬ 
ter  will  provide  guidance  on  how  banks  can  improve 
their  practices  in  these  areas. 

In  addition,  the  OCC  plans  to  issue  a  banking  bulletin 
on  securitization  in  response  to  the  growing  industry 
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practice  of  securitizing  and  selling  loans,  including 
their  credit  card  receivables.  It  will  provide  bankers 
and  examiners  with  general  risk  management  guid¬ 
ance  regarding  securitization  activities  of  issuers  and 
servicers.  Banks  often  employ  securitization  as  an 
alternative  funding  source  and  as  a  risk  management 
tool.  In  September  1991,  when  the  federal  bank  reg¬ 
ulators  first  started  collecting  data  on  credit  card 
loans  securitized  without  recourse  through  the  call 
report,  securitized  credit  card  loans  represented 
nearly  37  percent  of  credit  cards  held  in  portfolio  by 
banks.  Strong  investor  demand  since  then  has  made 
it  cost  effective  for  banks  to  securitize  larger  volumes 
of  loans,  and  so  by  March  1996,  the  percentage 
securitized  had  nearly  doubled. 

Examiner  training.  The  OCC  has  devoted  extensive 
resources  over  the  past  three  years  to  broadening 
examiner  skills  and  knowledge  through  enhanced 
training.  As  we  have  done  with  training  programs  in 
other  specialized  areas  such  as  capital  markets  and 
bank  information  systems,  we  are  currently  drafting  a 
new  curriculum  for  consumer  credit  training  in 
response  to  the  changing  nature  of  this  market.  We 
will  incorporate  these  revised  procedures  into  the 
examiners’  Retail  Credit  School  curriculum  by  year- 
end  1996.  This  curriculum  pays  particular  attention  to 
credit  cards.  In  addition  to  this  formal  curriculum, 
many  of  our  credit  specialists  attend  periodic  credit 
seminars  that  address  current  and  emerging  trends. 
The  last  seminar,  in  June  1996,  addressed  topics 
including  various  risk  management  functions,  elec¬ 
tronic  banking,  credit  bureau  scoring  and  accuracy  of 
credit  bureau  reports,  collection  strategies,  and  secu¬ 
ritization. 

National  risk  expert.  As  part  of  our  heightened 
supervisory  focus  on  risk,  I  created  a  new  position, 
deputy  comptroller  for  risk  evaluation,  to  serve  as  our 
national  risk  expert  and  as  my  principal  advisor  on 
risks  facing  the  national  banking  system.  I  have 
named  Scott  Calhoun  to  that  position,  an  examiner 
with  nearly  20  years  of  experience  with  the  OCC, 
including  serving  as  the  examiner-in-charge  (EIC)  of 
several  of  the  nation’s  largest  banks.  He  will  help  the 
OCC  identify  risks  in  national  banks,  assist  in  devel¬ 
oping  timely  supervisory  responses,  and  monitor 
them  to  ensure  that  supervisory  responses  are  effec¬ 
tive.  He  will  also  chair  the  OCC’s  National  Risk 


Committee,  which  is  charged  with  identifying  poten¬ 
tially  serious  risks  to  the  banking  system. 

Currently,  Mr.  Calhoun  is  leading  a  study  to  examine 
emerging  trends  in  consumer  lending  in  order  to  iden¬ 
tify  issues  requiring  supervisory  attention  or 
response.  The  project  will  evaluate  the  developing 
secular  trends  affecting  the  major  consumer  credit 
products  held  in  bank  portfolios.  Under  his  direction, 
the  OCC  will  analyze  the  history  of  consumer  lending, 
the  current  state  of  consumer  lending,  and  projected 
changes  in  response  to  anticipated  market  changes. 
The  goal  is  to  determine  whether  such  projected 
changes  will  realign  the  risk  profiles  for  consumer 
credit  portfolios,  and  determine  where,  as  a  result,  the 
OCC  will  need  to  change  its  supervisory  approach. 
Studies  such  as  this  are  part  of  the  OCC’s  plan  to 
keep  its  supervisory  approach  in  line  with  market 
developments. 

Conclusion 

Commercial  banks  have  moved  increasingly  into  con¬ 
sumer  lending  over  the  last  10  years  and  some  have 
experienced  deterioration  in  consumer  credit  quality 
in  recent  quarters,  particularly  in  credit  card  loans. 
We  alerted  national  banks  and  our  examiners  to  this 
concern  well  over  two  years  ago,  and  it  continues  to 
be  a  focus  of  our  efforts.  Although  we  do  not  believe 
consumer  credit  quality  problems  have  risen  to  a  level 
where  they  threaten  the  soundness  of  the  banking 
system,  we  remain  concerned  about  trends  in  credit 
quality,  particularly  given  the  rise  in  consumer  debt 
and  bankruptcies. 

It  is  the  regulator’s  job  to  take  adverse  credit  trends 
seriously  and  to  ask  tough  questions.  How  will 
today’s  asset  and  liability  management  strategies 
weather  economic  changes?  And  how  will  banks’ 
new  sources  of  revenue  be  affected  if  interest  rates 
change  or  the  economy  weakens?  A  great  deal  has 
changed  in  banking,  but  some  things  have  not  —  par¬ 
ticularly  the  need  to  focus  on  the  fundamentals  of 
sound  risk  management.  I  have  mentioned  today 
some  of  the  steps  the  OCC  has  taken  as  the  banking 
industry  has  shifted  larger  portions  of  its  portfolio  to 
consumer  lending.  We  will  continue  to  develop  and 
refine  supervisory  initiatives  to  fulfill  our  mandate  to 
maintain  the  safety  and  soundness  of  the  national 
banking  system. 
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It  is  both  a  pleasure  and  an  honor  for  me  to  have  an 
opportunity  to  meet  with  this  distinguished  group  of 
international  bankers. 

You  have  asked  me  to  discuss  three  topics  this  after¬ 
noon  —  financial  modernization;  electronic  banking, 
which  in  many  ways  is  part  of  financial  modernization; 
and  supervision  by  risk.  These  are  all  critical  issues 
for  those  of  you  who  operate  in  the  U.S.  financial  mar¬ 
kets,  but  they  are  even  more  critical  in  an  internation¬ 
al  context.  In  the  United  States,  because  of  some  his¬ 
torical  anomalies,  banks  have  only  recently  won  the 
right  to  provide  a  broad  range  of  financial  services  — 
services  that  most  banks  outside  the  U.S.  have  pro¬ 
vided  for  decades. 

But  financial  modernization  in  the  broadest  sense  is 
occurring  in  different  ways  all  over  the  world,  partly  as 
the  result  of  technological  advances  and  partly  as  the 
result  of  the  increasing  globalization  of  financial  mar¬ 
kets.  Technology  is  revolutionizing  the  financial  ser¬ 
vices  industry  through  such  innovations  as  electronic 
money  and  electronic  banking,  and  the  volume  of 
cross-border  trading  and  other  financial  activities  is 
increasing  geometrically  —  again,  facilitated  by  tech¬ 
nology.  Technology  makes  possible  the  efficient  gen¬ 
eration,  collection,  and  processing  of  information 
about  bank  operations  and  bank  customers.  It  pro¬ 
vides  the  ability  to  create  more  effective  systems  of 
controls  in  individual  institutions  and  in  the  markets 
themselves.  In  combination  with  increased  competi¬ 
tion  from  non-traditional  competitors,  technology  is 
the  driving  force  behind  almost  all  the  financial  mod¬ 
ernization  occurring  throughout  the  industrialized 
world. 

This  broad  financial  modernization  requires  all  finan¬ 
cial  regulators,  including  those  of  us  in  the  United 
States,  to  respond  with  modernization  of  our  supervi¬ 
sion  —  including  much  more  coordinated  and  coop¬ 
erative  supervisory  efforts. 

Financial  Modernization 

For  me,  financial  modernization  is  not  a  single  result. 
It  is  an  ongoing  process  that  uses  new  technology 
and  other  innovations  to  improve  existing  financial 
products  and  services  and  to  develop  new  ways  to 
meet  the  needs  of  bank  customers  and  the 


economies  of  our  several  nations.  Financial  modern¬ 
ization  in  the  United  States  —  indeed,  in  virtually 
every  industrialized  country  —  is  hardly  a  new  phe¬ 
nomenon.  Since  World  War  II,  we  have  seen  expo¬ 
nential  growth  in  credit  cards,  more  flexible  consumer 
lending  standards,  the  spread  of  electronic  payments 
systems,  and  the  widespread  use  of  new  risk  reduc¬ 
tion  tools,  such  as  derivatives  and  asset  securitiza¬ 
tion.  Given  the  continuing  changes  in  technology, 
financial  modernization  is  likely  to  continue  at  this 
rapid  pace  for  some  time  to  come. 

To  a  great  extent,  however,  financial  modernization  in 
many  industrialized  economies  has  been  frustrated 
by  outmoded  laws  and  regulations  that  have  often 
prevented  banks  from  taking  full  advantage  of  new 
technologies  and  innovations.  By  their  very  nature, 
laws  and  regulation  are  static,  while  technological 
innovation  is  dynamic. 

In  the  United  States,  until  relatively  recently,  the  finan¬ 
cial  system  has  been  particularly  burdened  by  laws 
and  regulations  that  attempted  to  “protect”  financial 
institutions  from  problems  experienced  in  the  1930s 
by  restricting  them  to  a  single  function.  Banks  operat¬ 
ing  in  the  United  States  were  severely  limited  in  their 
ability  to  provide  new  products  and  services,  and  at 
the  same  time  being  smothered  by  excessive  regula¬ 
tory  burden  and  red  tape.  For  years,  efforts  to  change 
these  laws  were  defeated  by  special  interest  groups 
who  wanted  to  protect  their  competitive  position. 

In  addition,  for  many  years,  the  debate  over  U.S. 
financial  modernization  was  not  particularly  elevated. 
More  recently,  however  —  partly  as  a  result  of  analy¬ 
ses  by  Eugene  Nelson  White  and  by  Randall 
Kroszner  and  Raghuram  Rajan  —  there  has  been  a 
genuine  change  in  discussions  of  this  topic.  White 
demonstrated  that,  contrary  to  traditional  views,  the 
fact  that  some  banks  combined  traditional  banking 
services  with  securities  activities  was  not  a  material 
cause  for  the  large  number  of  bank  failures  in  the 
1930s.  In  fact,  he  showed  that  banks  directly  or  indi¬ 
rectly  involved  in  the  securities  business  did  much 
better  during  this  period  than  banks  who  were  not 
involved  in  securities.  Kroszner  and  Rajan  showed 
that  the  securities  underwritten  by  banks  or  securities 
affiliates  of  banks  were  actually  of  a  higher  grade  than 
those  underwritten  by  nonbanks. 
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To  me,  the  significance  of  this  work  goes  far  beyond 
securities  and  banking  issues.  Even  more  important 
is  that  it  demonstrates  how  policy  makers  with  the 
best  of  intentions  can  be  misled  by  relying  on  com¬ 
monly  held  views  rather  than  careful  scholarship  and 
analysis. 

Moreover,  the  costs  of  being  wrong  are  significant  — 
particularly  at  a  time  when  technological  innovation  is 
continuing  at  such  a  rapid  pace.  Obviously  banks  or 
other  financial  services  providers  are  harmed  when 
they  are  unnecessarily  restricted  in  their  ability  to 
meet  market  needs  —  but  our  economies  may  suffer 
even  greater  harm. 

Fortunately,  many  unnecessarily  restrictive  laws  and 
regulations  are  now  being  modified  or  eliminated. 
Some  banks  operating  in  the  United  States  are  well 
on  their  way  to  establishing  nationwide  branch  net¬ 
works.  Through  a  series  of  legal  interpretations  that 
have  been  validated  by  the  courts,  the  Office  of  the 
Comptroller  of  the  Currency  has  worked  hard  to 
expand  the  products  and  services  permissible  within 
existing  law  —  both  for  national  banks  and  for  feder¬ 
al  branches  and  agencies  of  foreign  banks.  As  a 
result,  banks  can  now  sell  a  wide  variety  of  securities 
and  insurance  products,  although  the  insurance 
agents  still  appear  to  be  fighting  a  rear  guard  action 
to  limit  competition  from  banks  in  this  area. 

The  good  news  is  that  both  Congress  and  the  regula¬ 
tors  agree  fully  that  the  future  strength  of  the  U.S. 
banking  industry  depends  on  its  ability  to  provide 
competitive  products  and  services.  All  the  bank  reg¬ 
ulators  are  working  to  reduce  regulatory  burdens  and 
restrictions,  and  by  the  end  of  this  year,  the  OCC 
expects  to  complete  a  revision  of  all  our  regulations 
— the  first  such  review  in  130  years. 

Electronic  Banking 

Surely  one  critical  aspect  of  financial  modernization  is 
the  development  of  electronic  banking  and  electronic 
money.  Experts  disagree  on  how  quickly  e-money 
and  e-banking  will  become  a  significant  part  of  finan¬ 
cial  systems  in  the  U.S.  and  other  countries.  My  own 
view  is  that  some  system  of  e-money,  whether  over 
the  Internet  or  in  the  form  of  stored  value  cards,  will 
be  relatively  robust  within  the  next  three  to  five  years. 
Although  there  is  disagreement  on  the  precise  pace 
of  change,  there  is  clear  agreement  on  the  need  to 
plan  now  on  how  to  manage  risk  in  e-money  and  e- 
banking  systems. 

A  little  over  a  week  ago,  the  U.S.  Treasury  Department 
sponsored  a  conference  entitled  “Toward  Electronic 
Money  and  Electronic  Banking:  The  Role  of 


Government.”  We  heard  from  a  variety  of  speakers 
representing  consumers  and  industry,  as  well  as  from 
European  and  U.S.  government  representatives.  I  will 
not  try  to  repeat  all  the  information  that  emerged  from 
this  conference.  But  I  would  like  to  pass  along  three 
key  points  that  seem  particularly  relevant  for  all  of  us 
who  are  interested  in  electronic  banking. 

First,  although  there  were  some  strong  differences  of 
opinion  about  several  issues  at  this  conference, 
everyone  agreed  on  one  thing:  the  key  to  developing 
a  robust  electronic  money  system  is  trust.  The  new 
electronic  marketplace  offers  businesses  new  oppor¬ 
tunities  for  increased  efficiencies,  larger  markets  and 
greater  profits,  and  offers  consumers  greater  conve¬ 
nience  and  access  to  new  products  and  services. 
Nonetheless,  how  useful  this  marketplace  becomes 
will  depend  on  how  much  confidence  all  participants 
—  businesses  and  consumers  alike  —  have  in  its 
dependability  and  integrity. 

For  example,  participants  in  the  electronic  market¬ 
place  will  have  to  confidence  that  e-money  transac¬ 
tions  are  enforceable  and  reliable  —  a  major  chal¬ 
lenge  in  light  of  the  borderless  nature  of  electronic 
commerce.  They  will  want  assurance  that  there  is 
minimal  fraud  in  electronic  markets.  At  the  same 
time,  consumers  and  other  market  participants  will 
want  reasonable  protection  against  abuse  of  privacy, 
including  determining  who  has  access  to  personal  or 
business  information  and  how  that  information  is 
used.  And  consumers  will  need  adequate  informa¬ 
tion  to  make  informed  choices  about  electronic 
money  and  banking  over  the  Internet,  including  infor¬ 
mation  about  potential  risks. 

Here  in  the  United  States,  the  OCC  is  heading  a  new 
Consumer  Electronic  Money  Task  Force  that  will  bring 
together  all  the  relevant  government  policy  makers  to 
address  these  consumer  issues.  Our  first  meeting 
will  be  within  the  next  several  weeks,  and  we  fully 
expect  to  rely  heavily  on  input  from  industry  and  con¬ 
sumers  as  we  tackle  these  issues. 

Second,  the  presentations  at  the  Treasury  e-money 
conference  made  it  clear,  if  there  was  any  remaining 
doubt,  that  there  is  an  international  dimension  to  vir¬ 
tually  all  the  major  issues  surrounding  electronic 
money  and  banking.  Electronic  commerce  is  virtual¬ 
ly  borderless,  and  the  resolution  of  many  significant 
issues  will  require  cooperation  and  coordination 
among  financial  institutions  and  governments 
throughout  the  world. 

That  is  one  reason  the  study  sponsored  by  the  G-7 
that  Secretary  Rubin  announced  at  the  conference  is 
so  important.  This  study  will,  for  the  first  time,  bring 
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together  central  bankers,  bank  regulators,  finance 
ministries,  and  law  enforcement  authorities  from  each 
of  the  G-10  countries  to  address  electronic  money 
and  banking  issues  from  an  international  perspective. 
They  will  build  on  the  work  of  other  international 
groups  that  have  already  begun  to  study  these  impor¬ 
tant  issues.  And  they  will  identify  gaps  —  areas 
where  international  cooperation  is  needed  but  where 
no  action  or  study  has  yet  begun.  This  is  important 
because  electronic  money  is  truly  an  international 
phenomenon.  The  simple  fact  is  that  we  cannot 
afford  to  have  these  new  beneficial  technologies  dis¬ 
rupted  by  international  pirates.  Countries  must  find 
ways  to  cooperate  to  provide  greater  security  and 
certainty  to  participants  in  electronic  money  and  elec¬ 
tronic  commerce  systems. 

Finally,  throughout  the  conference,  speakers  repeat¬ 
edly  urged  government  not  to  move  too  quickly  to 
intervene  in  the  development  of  electronic  money  and 
electronic  banking.  I  agree.  My  own  view  is  that  we 
in  government,  at  least  in  the  United  States,  must  be 
guided  by  three  principles. 

We  should  work  with  the  private  sector  and  the  pub¬ 
lic  wherever  possible.  Electronic  money  and  elec¬ 
tronic  payments  are  evolving  so  rapidly  that  govern¬ 
ment  cannot  possibly  develop  and  retain  all  the 
expertise  necessary  to  accomplish  any  of  its  objec¬ 
tives  without  the  support  and  cooperation  of  industry. 

We  should  also  avoid  premature  regulation.  We  rec¬ 
ognize  the  dangers  of  involving  government  too  early 
in  such  a  rapidly  evolving  area,  and  we  do  not  want 
to  chill  or  unduly  influence  the  market  by  encumber¬ 
ing  it  with  regulation  that  may  quickly  become  out¬ 
moded,  inappropriate,  or  detrimental. 

Finally,  when  action  is  required,  we  should  be  pre¬ 
pared  to  act  quickly  and  expeditiously.  While  we 
should  be  mindful  of  the  dangers  of  acting  prema¬ 
turely,  waiting  too  long  to  address  problems  also  will 
impede  the  full  development  of  this  promising  mar¬ 
ket. 

Supervision  by  Risk 

The  new  products  and  services  already  being 
offered  by  banks  both  in  the  United  States  and  over¬ 
seas,  as  well  as  the  many  new  products  and  services 
that  may  be  offered  through  electronic  banking  out¬ 
lets  amount  to  something  of  a  revolution  in  the  way 
banking  and  financial  services  are  provided.  This 
modernization  in  financial  services  demands  a  corre¬ 
sponding  modernization  in  the  way  government  reg¬ 
ulates  and  supervises  financial  institutions. 


In  attempting  this  modernization,  as  I  mentioned  earli¬ 
er,  we  must  move  beyond  piling  on  regulation  mea¬ 
sured  by  weight  or  inches  of  paper  as  a  proxy  for  seri¬ 
ous  risk  management.  As  supervisors,  we  have  to 
answer  the  hard  questions  of  how  much  is  gained  by 
changing  or  adding  regulation,  or  how  much  value  our 
efforts  add  to  the  operation  of  the  financial  system. 

In  the  U.S.,  as  you  may  be  aware,  the  OCC  and  the 
other  bank  regulators  have  adopted  a  new  approach 
to  supervision  called  supervision  by  risk.  Given  the 
rapid  development  of  new  products  and  services,  it  is 
no  longer  feasible  —  or  even  advisable  —  to  provide 
detailed  supervision  of  individual  bank  product  lines 
or  bank  activities.  Instead,  we  have  structured  our 
oversight  of  bank  operations  to  assess  the  risks  that 
different  products  and  activities  pose  to  banks,  and  to 
use  that  assessment  to  develop  an  overall  risk  profile 
of  each  bank  and  the  banking  system  as  a  whole. 

Because  banks  are  moving  into  new  products  and 
services,  the  OCC  has  developed  new  examiner 
training  and  new  methods  of  supervision  for  special¬ 
ized  areas  such  as  capital  markets  and  bank  infor¬ 
mation  systems.  For  example,  risk  management  sys¬ 
tems  in  banks  are  becoming  increasingly  sophisticat¬ 
ed,  so  we  have  added  Ph.D.  economists  to  some  of 
our  examination  teams,  to  help  assess  banks’  risk- 
management  computer  models,  including  banks' 
internal  value  at  risk  models.  We  have  also  estab¬ 
lished  a  capital  markets  group  that  has  become 
expert  in  a  variety  of  emerging  product  areas,  includ¬ 
ing  derivatives.  They  have  used  this  expertise  to  pre¬ 
pare  guidance  for  banks  and  help  improve  supervi¬ 
sion  of  this  critical  area. 

In  all  areas  of  bank  operations,  we  have  increasingly 
emphasized  the  importance  of  banks  having  strong 
internal  controls  and  information  systems.  As  bank¬ 
ing  activities  become  increasingly  complex,  senior 
management  in  banks  must  have  immediate,  com¬ 
prehensive  information  about  their  institution's  risk 
position  and  strong  controls  in  place  to  manage  that 
exposure.  These  information  systems  and  controls 
are  particularly  important  for  financial  institutions  with 
international  operations.  In  our  risk-based  supervi¬ 
sion,  we  focus  on  banks’  internal  control  systems  and 
test  individual  transactions  to  make  sure  those  con¬ 
trols  are  fully  operational. 

The  core  business  of  banking  —  that  of  taking  on  and 
prudently  managing  risk  —  remains  the  same,  but  the 
way  in  which  banks  carry  out  their  business  is  under¬ 
going  a  revolution.  As  bank  supervisors,  we  have  no 
choice  but  to  modernize  our  oversight  of  bank  activi¬ 
ties  in  a  corresponding  manner. 
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International  Coordination 

Finally,  I  would  like  to  emphasize  that  the  challenges 
of  financial  modernization  and  effective  supervision 
are  not  limited  to  a  single  country.  As  I  am  sure  we 
are  all  aware,  a  key  element  in  modernizing  bank 
supervision  must  be  greater  coordination  and  coop¬ 
eration  with  our  counterparts  who  are  facing  similar 
challenges  in  other  countries.  That  includes  not  only 
other  bank  supervisors  and  central  banks  but  also 
insurance  and  securities  supervisors,  as  well  as  law 
enforcement  authorities. 

But  this  is  preaching  to  the  choir  —  you  are  already 
aware  of  the  need  for  international  cooperation,  or 
you  would  not  be  members  of  this  organization.  From 
the  OCC’s  involvement  with  the  Basle  Committee  on 
Banking  Supervision  in  developing  value  at  risk  mod¬ 
els  for  assessing  capital  adequacy,  I  am  well  aware 
that  the  I  IF  has  cooperated  with  the  committee  in  test¬ 
ing  this  approach. 

Let  me  assure  you  that  I  share  your  recognition  of  the 
importance  of  working  through  international  organiza¬ 
tions  to  resolve  these  difficult  new  supervisory  issues. 
The  OCC’s  supervisory  work  on  derivatives  has  both 
contributed  to  and  benefited  from  international  efforts 
in  the  same  area,  most  notably  the  Basle  Committee’s 
project. 

I  am  happy  to  say  that,  in  addition  to  the  Basle 
Committee,  we  are  involved  in  other  international 
bodies  working  on  a  different  set  of  supervisory 
issues  —  those  related  to  changes  in  the  structure  of 
financial  institutions.  The  Joint  Forum  on  Financial 


Conglomerates,  of  which  the  OCC  is  a  member  and 
which  met  just  this  past  week,  has  as  its  agenda  how 
best  to  supervise  internationally  active  financial  con¬ 
glomerates  that  provide  a  full  range  of  banking,  insur¬ 
ance  and  securities  products  and  services.  These 
firms  are  exploiting  the  new  information  technology  to 
manage  complex  international  organizations  that  pro¬ 
vide  multiple  products  and  services  in  multiple  juris¬ 
dictions. 

The  question  of  how  to  supervise  these  firms  is  impor¬ 
tant  to  U.S.  supervisors  because  some  of  our  own 
financial  companies  are  prominent  in  global  markets. 
But  perhaps  more  important,  as  we  begin  to  peel 
away  the  layers  of  restrictions  on  products  and  ser¬ 
vices  that  can  be  offered  by  U.S.  banks,  we  banking 
supervisors  in  the  United  States  will  have  to  come  to 
grips  with  the  challenge  of  supervising  firms  that 
operate  across  the  full  spectrum  of  financial  services. 

The  bottom  line  is  simple:  the  revolution  in  banking 
and  financial  services  calls  for  fundamental  changes 
in  supervision  of  those  activities  —  not  only  in  the 
United  States  but  worldwide.  The  modernization  of 
financial  supervision  will  require  traditional  banking 
regulators  to  work  with  insurance  and  securities 
supervisors  and  law  enforcement  authorities.  And, 
because  of  the  increasing  international  and  cross- 
border  nature  of  financial  activities,  modernizing  our 
oversight  of  financial  services  will  require  increasing 
coordination  and  cooperation  among  supervisory 
authorities  throughout  the  world.  We  have  laid  the 
groundwork  for  this  cooperation.  Now  we  must  build 
on  that  foundation. 
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Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  the  American  Bankers  Association  Annual  Convention,  on 
trends  in  the  banking  industry,  Honolulu,  Hawaii,  October  5,  1996 


This  morning,  I  would  like  to  offer  a  regulator’s 
thoughts  about  where  banking  is  going.  In  some 
ways,  that  is  a  presumptuous  undertaking,  because 
in  many  respects  you  are  in  a  far  better  position  than 
I  to  give  a  speech  about  the  future  of  banking.  You 
are  out  there  every  day  in  the  market,  making  busi¬ 
ness  decisions  for  your  bank  and  setting  its  strategic 
direction.  Although  I  do  not  claim  to  have  the  best 
perspective  on  banking’s  future,  I  do  have  a  unique 
perspective.  As  regulator  of  the  national  banking 
system,  I  see  banks  all  over  the  country.  I  have  the 
opportunity  to  talk  to  bankers  who  represent  institu¬ 
tions  of  all  sizes  and  strategies,  get  a  sense  of  what 
is  on  the  collective  minds  of  banking’s  leaders,  watch 
how  the  industry  as  a  whole  is  meeting  its  chal¬ 
lenges. 

Banking  today  is  truly  at  a  defining  moment  in  its  his¬ 
tory.  And  if  the  industry  makes  the  correct  strategic 
decisions,  has  the  fortitude  to  fight  for  what  it  knows 
is  right,  develops  the  abilities  necessary  to  see  its 
strategies  through,  and  continually  brings  new  prod¬ 
ucts  and  markets  into  its  sphere,  banking’s  future  will 
be  secure  for  decades  to  come. 

Now,  this  belief  —  that  banking  has  a  promising  future 
—  would  have  raised  quite  a  few  eyebrows  back 
when  Bill  Gates  was  talking  about  dinosaurs.  But  I 
never  believed  the  banking  industry  was  bound  for 
extinction  —  and  I  do  not  believe  it  now.  I  never 
believed  it  because  I  know  the  abilities  of  bankers  like 
you  in  this  room.  And  I  know  firsthand  the  potential  of 
America’s  banks  to  be  leading  players  in  the  financial 
services  industry  of  the  future. 

Gates  had  it  wrong.  Banks  are  not  dinosaurs.  If  one 
is  going  to  use  any  metaphor,  perhaps  a  better  one  is 
that  at  least  some  banks  had  been  sleeping  giants.  A 
combination  of  factors  has  awakened  them  to  their 
potential. 

Today,  it  is  not  the  charge  of  being  dinosaurs  that 
should  be  ringing  in  bankers'  ears.  It  is  the  Latin  say¬ 
ing  “carpe  diem"  —  seize  the  day. 

Seize  the  day  —  because  a  strong  future  in  any  busi¬ 
ness  and  particularly  in  financial  services,  is  earned, 
never  guaranteed  Let  us  use  this  unique  opportuni¬ 
ty  to  move  banking  all  the  way  back  to  center  stage 


of  the  financial  services,  where  it  was  for  most  of  this 
century. 

Let  me  explain  why  I  believe  now  is  the  time  to  do 
that.  First,  the  banking  industry  today  enjoys  a  regu¬ 
latory  environment  that  more  than  ever  before  takes 
into  account  the  benefits  of  a  competitive  market¬ 
place,  the  need  for  expanded  bank  powers,  and  the 
importance  of  removing  unnecessary  burdens  on 
your  businesses. 

A  second  reason  that  now  is  the  time  to  seize  the  day 
is  that  the  banking  industry  is  riding  a  wave  of  record 
profitability  —  a  tribute  not  only  to  a  sound  national 
economy,  but  to  your  ability  to  post  strong  growth  in 
noninterest  income  and  to  control  expenses. 
Banking’s  efficiency  ratio  is  now  61  percent,  an 
increase  of  7  percent  in  the  last  five  years.  In  the  sec¬ 
ond  quarter  of  1996,  the  industry  recorded  the  fourth 
highest  return  on  equity  in  its  history.  Higher  profits 
were  propelled  primarily  by  the  increase  in  noninter¬ 
est  income  —  20  percent  higher  than  a  year  earlier. 
Of  course,  net  interest  income,  fueled  by  margins  that 
widened  for  the  first  time  in  almost  two  years, 
increased  as  well. 

A  third  reason  bankers  must  seize  the  day  is  that  you 
are  indeed  in  the  middle  of  a  technological  revolution 
where  changes  come  rapidly,  where  decisions  are 
being  made  that  will  shape  the  future,  and  where 
competitors  are  lined  up  —  ready,  willing  and  able  to 
take  your  business  if  you  do  nothing  to  stop  them. 

Clearly,  the  time  to  act  is  now.  But  what  should  bank¬ 
ing  do  to  seize  the  day  and  secure  its  future?  Banks 
must  demonstrate  energy  and  backbone.  They  must 
demonstrate  energy  in  taking  advantage  of  new  mar¬ 
ket  opportunities.  The  faster  growth  rate  in  noninter¬ 
est  income  I  alluded  to  a  moment  ago  reflects  the 
over-a-decade-long  trend  towards  increased  fee  and 
trading  income  —  the  fruits  of  our  collective  labors  to 
bring  greater  competitiveness  to  the  financial  ser¬ 
vices  industry  and  move  banking  into  the  future.  And 
that  figure  is  a  testament  to  the  fact  that  you  have 
deployed  considerable  energy  to  develop  the  skills 
and  marketing  knowledge  your  banks  need  to  excel 
in  new  lines  of  business. 

But  energy  is  not  enough  The  industry  also  needs 
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the  backbone  to  fight  vigorously  to  hold  on  to  its  hard- 
earned  gains.  You  are  all  well  aware  of  the  victories 
we  have  attained  in  recent  years  to  expand  bank 
powers  and  bring  the  benefits  of  a  competitive  mar¬ 
ketplace  to  this  country’s  consumers.  Four  times  in 
the  last  two  years  the  Supreme  Court  has  unanimous¬ 
ly  agreed  with  the  OCC’s  interpretation  of  the  National 
Bank  Act  and  our  responsibility  to  apply  it  to  the  con¬ 
temporary  landscape.  These  victories  were  long 
overdue.  But  we  have  spent  much  of  the  last  year 
and  a  half  using  our  energies  on  the  defensive  side  of 
the  expanded  powers  line  —  fighting  legislative 
attempts  to  push  banking  backward. 

All  of  those  of  us  who  favor  a  competitive  marketplace 
were  successful  in  keeping  restrictions  on  bank  insur¬ 
ance  activities  out  of  the  banking  part  of  the  Omnibus 
Appropriations  Bill  —  now  signed  into  law.  The  law 
does  not  contain  any  of  the  various  provisions  that 
were  in  play  all  year  —  provisions  that  would  have 
undercut  the  Barnett  decision  and  opened  the  door  to 
state  licensing  laws,  some  of  which  would  have 
restricted  national  bank  sales  of  insurance.  The  only 
provision  that  pertains  to  insurance  in  the 
Appropriations  Bill  says  that  tax-deferred  annuities 
sold  by  insured  depository  institutions  —  the  so- 
called  retirement  CDs  —  are  not  deposits  and  there¬ 
fore  not  insured.  Of  course,  the  IRS  had  already 
guaranteed  that  result  in  a  recent  tax  ruling  that  effec¬ 
tively  prohibits  the  sale  of  these  products.  All  in  all,  I 
would  call  the  absence  of  anti-competitive  insurance 
provisions  in  this  legislation  a  clear  victory  for  the 
banking  industry. 

When  the  105th  Congress  convenes  in  January,  I 
have  no  doubt  that  all  of  us  who  support  competition 
will  be  required  —  once  again  —  to  stand  firm  for 
what  we  believe  is  in  the  best  interests  of  American 
consumers  and  the  banking  industry  that  serves 
them. 

But  our  fight  cannot  be  only  a  defensive  one.  Even  as 
we  look  back  over  our  shoulders  to  fight  off  efforts  to 
push  banking  backward,  we  must  also  look  ahead  to 
the  future,  see  where  we  need  to  go,  and  keep  mov¬ 
ing  toward  that  destination. 

Treasury  Under  Secretary  Hawke  recently  spoke  elo¬ 
quently  of  the  need  for  a  broader  vision  of  financial 
modernization  and  his  hope  that  the  next  legislative 
initiatives  on  financial  services  would  move  beyond 
intra-industry  disputes  and  take  a  longer-range 
approach  that,  in  his  words,  “protects  competition, 
and  not  competitors." 

Moreover,  we  have  already  seen  new  momentum  for 
positive  change  in  the  Federal  Reserve’s  section  20 


change  —  an  idea  whose  time  had  come  and  one 
that  will  increase  competitiveness  and  bring  great 
benefits  to  a  number  of  you. 

And,  as  you  are  well  aware,  at  the  OCC  we  have 
plans  of  our  own  in  the  works  to  bring  greater  com¬ 
petitiveness  to  financial  services  and  enhanced  effi¬ 
ciencies  to  banks  —  plans  that  we  have  had  to  set 
aside  in  recent  months.  We  have  taken  those  plans 
off  the  shelf,  dusted  them  off,  and  reexamined  them. 
And  I  am  confident  that  decisions  will  be  made  on 
those  plans  within  the  next  few  weeks. 

Our  responsibility  as  regulators  and  policymakers  — 
in  assessing  these  plans  and  in  weighing  future  pro¬ 
posals  —  is  to  strike  the  proper  balance  between 
allowing  competitive  market  forces  to  prevail  and 
ensuring  that  safe  and  sound  business  practices  are 
adhered  to  and  consumers  treated  fairly. 

But  how  do  we  do  that?  Let  me  share  with  you  a  set 
of  principles  that  I  believe  must  guide  government’s 
actions  in  determining  which  activities  should  be  per¬ 
missible  for  banks  in  the  future  —  both  in  the  near 
term  as  well  as  in  the  decades  to  come. 

First,  we  should  assume  that  the  "business  of  bank¬ 
ing”  is  sufficiently  broad  and  flexible  that  a  bank  can 
engage  in  any  financial  activity  or  activity  incidental  to 
financial  services  that  benefits  its  customers,  unless 
that  activity  has  fundamentally  more  severe  risks  than 
the  bank’s  traditional  and  recognized  business. 
Applying  this  principle,  of  course,  requires  a  clear 
understanding  of  both  the  benefits  and  risks  involved. 

Second,  in  determining  whether  a  new  activity  bene¬ 
fits  bank  customers,  we  should  factor  in  the  value  of 
increased  competition  and  the  operation  of  free  mar¬ 
kets  —  both  of  which  tend  to  drive  down  costs, 
increase  customer  choice,  and  promote  product  and 
service  innovation. 

Third,  in  considering  any  new  activity,  we  should  con¬ 
duct  a  rigorous  and  fact-based  analysis  of  its  risk, 
taking  into  consideration  the  inherent  characteristics 
of  the  activity,  the  institutions  that  want  to  conduct  the 
activity,  and  the  volume  of  the  new  activity  to  be  car¬ 
ried  out. 

Fourth,  we  should  make  certain  that  regulation  and 
supervision  are  imposed  when  necessary  —  but  only 
when  necessary  —  to  address  safety  and  soundness 
risks  or  to  achieve  a  clear  and  demonstrable  public 
purpose  —  for  example,  protecting  consumers, 
including  making  sure  consumers  have  the  informa¬ 
tion  necessary  to  make  informed  decisions;  prevent¬ 
ing  financial  crime;  and  ensuring  adequate  and  fair 
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competition  Further,  the  benefit  of  regulation  and 
supervision  must  be  carefully  weighed  against  the 
burdens  and  expense  to  the  banking  industry  and  the 
economy. 

Fifth,  unless  government  action  is  necessary  to  pre¬ 
serve  safety  and  soundness  or  to  protect  an  important 
public  interest,  you  ought  to  be  able  to  run  your  busi¬ 
nesses  —  not  the  government.  Barring  these  con¬ 
straints,  you  should  be  able  to  decide  the  structure  of 
your  organization  for  the  products  and  services  you 
offer  the  public.  You  have  to  have  the  flexibility  to  run 
your  businesses  effectively  and  efficiently. 

If  we  actively  apply  this  framework,  the  result 
inevitably  will  be  less  burdensome  regulation  and 
supervision,  and  greater  opportunities  for  bankers 
and  consumers  alike.  Realizing  banking’s  future, 
however,  also  requires  a  firm  commitment  to  the  fun¬ 
damentals.  We  all  know  that  the  business  of  banking 
is  evolving,  but  we  must  not  forget  that  the  basics  of 
banking  are  etched  in  stone.  None  of  us  can  afford  to 
lose  sight  of  the  fundamentals  of  risk  identification 
and  risk  management. 

In  today’s  changing  marketplace,  I  believe  that  the 
strategic  risk  of  missed  opportunities  is  probably  the 
greatest  risk  facing  the  banking  industry.  That 
includes  failing  to  experiment  with  new  products  or 
explore  new  markets  that  might  not  have  seemed 
profitable  in  the  past. 

But  we  must  not  forget  more  traditional  risks. 
Traditional  risks,  such  as  operations  risk,  present  new 
challenges  as  banks  move  into  new  areas  and  offer 
new  products.  And,  of  course,  we  cannot  take  our 
eyes  off  that  old  nemesis  —  credit  risk.  Neglecting 
credit  risk  is  still  one  of  the  easiest  ways  to  set  stock 
prices  spiraling  downward  and  throw  you  off  course 
long  enough  that  you  can’t  get  back  on  track  in  a  fast- 
paced,  competitive  marketplace. 

We  have  seen  troublesome  signs  in  this  area. 
Consumer  credit  quality  has  deteriorated  at  commer¬ 
cial  banks  over  the  past  few  years.  Net  losses  on 


credit  card  and  installment  loans  have  increased  for 
five  consecutive  quarters,  and  although  they  account 
for  only  20  percent  of  loan  activity,  these  trends  are 
significant  and  of  concern.  Last  month,  as  you  know, 
we  issued  an  advisory  letter  on  preapproved  credit 
card  solicitations,  reminding  national  banks  of  the 
risks  some  of  these  programs  pose  and  identifying 
specific  steps  to  address  possible  weaknesses  in 
credit  card  portfolios. 

In  addition,  we  have  seen  a  continued  weakening  in 
commercial  credit  standards;  pricing  is  razor-thin, 
and  terms  at  some  institutions  are  lower  than  two 
years  ago.  We  certainly  do  not  want  to  overreact,  and 
some  deterioration  is  consistent  with  the  maturation  of 
the  business  cycle.  But  as  a  paid  worrier,  my  respon¬ 
sibility  —  and  the  job  of  the  Office  —  is  to  make  cer¬ 
tain  that  banks  have  sound  risk  management  systems 
in  place  and  are  managing  risks  appropriately. 

Last  year,  I  announced  the  formation  of  the  OCC’s 
National  Credit  Committee  in  response  to  concerns  I 
was  hearing  about  erosion  in  credit  underwriting  stan¬ 
dards  at  that  time.  This  group  of  some  of  the  OCC’s 
best  examiners  is  a  valuable  resource  for  the  industry 
and  for  the  OCC,  helping  ensure  that  fundamentals 
are  not  overlooked. 

We  have  made  tremendous  strides  in  recent  years, 
and  banking’s  future  is  promising.  Today,  in  the  world 
of  banking,  A.D.  —  After  Dinosaurs  —  I  have  confi¬ 
dence  that  banking  will  continue  to  move  forward  and 
seize  not  only  today,  but  the  next  century.  I  have  con¬ 
fidence  because  I  know  what  all  of  us  here  have  done 
in  recent  years  to  strengthen  banking’s  hand. 

So,  yes,  the  future  is  promising,  but  it  is  not  certain. 
The  future  requires  action.  The  future  will  only  be  real¬ 
ized  if  we  keep  the  momentum  going.  Working 
together  this  year,  we  were  able  to  preserve  the  value 
of  your  banking  franchise.  Working  together  in  the 
months  and  years  to  come,  I  am  certain  we  will  be 
able  to  realize  banking’s  potential  and  give  this 
nation,  its  communities  and  its  citizens  the  financial 
services  industry  they  want  and  need. 


98  Quarterly  Journal,  Vol.  16,  No.  1,  March  1997 


Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  the  Community  Reinvestment  Association  of  North 
Carolina,  on  community  reinvestment,  Raleigh,  North  Carolina, 
October  15,  1996 


I  am  delighted  to  be  here  in  North  Carolina  today  to 
talk  about  community  reinvestment  and  the  challenge 
of  bringing  new  opportunities  to  families  and  busi¬ 
nesses  in  cities,  towns,  and  rural  communities 
throughout  this  great  state  and  our  great  nation. 

North  Carolina’s  greatness  comes  from  its  cultural 
and  economic  diversity,  its  rich  history  and  interesting 
legends,  and  the  many  inspiring  native  sons  and 
daughters  who  have  called  this  state  home.  From 
household  names  like  Michael  Jordan  to  less  widely 
known  leaders  such  as  Irv  Henderson,  North 
Carolinians  live  up  to  the  state’s  motto  —  to  be  rather 
than  seem.  North  Carolinians  focus  —  not  on  per¬ 
ception  —  but  on  reality. 

While  Nike  will  probably  never  give  Irv  his  own  shoe 
or  plaster  his  face  on  a  t-shirt,  Irv  is  a  local  hero  in  a 
league  of  his  own.  It  is  one  thing  to  seem  committed 
to  community  reinvestment,  and  it  is  quite  another 
thing  to  actually  do  something  about  it  ...  to  be  a 
visionary,  tireless  leader  whose  advice  and  counsel  is 
valued  like  few  others  ...  to  do  all  it  takes  to  make 
community  reinvestment  a  reality  that  is  changing 
lives  and  creating  opportunities  for  families  and 
neighborhoods. 

This  morning,  I  would  like  us  to  consider  what  it  takes 
to  make  continued  progress  in  community  reinvest¬ 
ment  a  reality  in  1996  and  the  years  to  come. 

First  and  foremost,  it  takes  teamwork  —  strong, 
broad-based  partnerships  that  meld  together  a  vari¬ 
ety  of  talents,  perspectives  and  insights  to  create  a 
winning  environment.  Michael  Jordan  —  as  great  a 
ballplayer  as  he  is  —  did  not  win  an  NBA  champi¬ 
onship  until  he  had  a  solid  team  around  him. 

Similarly,  strengthening  neighborhoods  requires  the 
collective  strengths  of  community  groups,  business 
leaders,  government,  religious  and  social  organiza¬ 
tions  and  families.  Irv  and  other  visionary  leaders  like 
him  around  the  country  know  that  vibrant  partner¬ 
ships  are  the  key  to  successful  and  lasting  communi¬ 
ty  development.  I  know  that  is  one  of  Irv’s  hopes  for 
this  conference,  to  create  a  winning  team  here  in 
North  Carolina  by  forging  partnerships  across  the 
state  to  serve  both  your  urban  and  rural  communities. 


As  Comptroller  of  the  Currency,  I  have  had  the  oppor¬ 
tunity  to  see  the  power  that  partnerships  have  to 
transform  communities  and  increase  the  quality  of  life 
in  neighborhoods.  All  across  the  United  States,  com¬ 
munity  development  partnerships  are  fueling  innova¬ 
tion,  generating  excitement  and  producing  results  in 
ways  unimagined  a  decade  ago. 

Out  in  the  heartland,  in  Kansas  City,  banks  are  work¬ 
ing  with  local  schools,  politicians  and  clergy  to  create 
an  Academy  of  Finance  to  give  young  people  skills  in 
managing  money  and  establishing  solid  credit  repu¬ 
tations.  Not  only  do  efforts  like  these  create  future 
bank  customers  and  generate  demand  for  products 
and  services,  they  are  also  basic  building  blocks  to 
participation  in  our  free  enterprise  economy. 

Out  in  Los  Angeles,  in  neighborhoods  that  bore  the 
brunt  of  urban  rioting  just  a  few  years  ago,  partner¬ 
ships  between  banks  and  community  groups  are 
bringing  renewed  hope  and  access  to  much-needed 
financial  services.  Last  month,  I  had  the  pleasure  of 
participating  in  the  opening  of  a  state-of-the-art  bank¬ 
ing  center  in  South  Central  Los  Angeles  that  makes 
the  latest  in  bank  technology  available  to  urban  resi¬ 
dents.  The  Operation  Hope  Banking  Center  —  and 
the  partnership  that  makes  it  possible  —  help  ensure 
that  residents  of  South  Central  are  not  left  in  the  wake 
of  the  technological  changes  sweeping  through  the 
financial  services  industry. 

I  have  also  seen  the  power  of  partnerships  at  work  in 
Detroit,  where  I  recently  announced  revised  regula¬ 
tions  that  will  make  it  easier  for  banks  to  invest  in 
empowerment  zones  and  other  community  develop¬ 
ment  activities.  That  historic  city  is  home  to  one  of  the 
most  successful  bank  consortia  in  the  country,  a  con¬ 
sortium  that  has  made  a  $1  billion  commitment  to 
lend  in  Detroit's  empowerment  zone  over  the  next  10 
years.  I  toured  the  empowerment  zone  with  bankers 
and  other  business  leaders  and  talked  to  residents 
who  are  in  quality  homes  today  because  the  mayor, 
private  developers,  churches  and  lending  institutions 
have  worked  in  harmony.  Our  bus  tour  culminated 
with  a  ribbon-cutting  ceremony  at  a  minority-owned- 
business  in  the  enterprise  zone  that  is  expanding  its 
operation  to  serve  more  customers  and  employ  more 
residents  of  the  surrounding  neighborhood. 
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And  just  a  few  weeks  ago,  here  in  North  Carolina,  the 
Community  Reinvestment  Association  and  First  Union 
joined  forces  to  in  a  comprehensive  program  that  will 
reach  out  to  the  state’s  emerging  Hispanic  market, 
provide  services  such  as  homeownership  counseling, 
business  counseling  and  credit  workshops,  and  —  as 
in  Kansas  City  —  education  to  promote  savings  and 
financial  literacy  among  schoolchildren.  As  Irv 
knows,  and  Mac  Everett  said  at  the  time,  not  only  is 
this  initiative  the  right  thing  to  do,  it  creates  excellent 
business  opportunities  whose  benefits  will  be  felt 
throughout  your  state  for  years  to  come. 

At  the  OCC,  we  have  also  seen  the  value  of  commu¬ 
nity  partners  in  the  examination  process.  Our  exam¬ 
iners,  and  those  of  the  other  regulatory  agencies, 
have  logged  thousands  of  community  contacts  in  the 
past  two  years  alone.  These  contacts  are  critical  for 
us  to  understand  community  needs  and  the  roles 
national  banks  can  play  in  responding  to  these 
needs.  To  enhance  our  ability  to  reach  out  to  com¬ 
munity  partners,  the  OCC  is  developing  a  national 
database  of  community  organizations.  We  will  begin 
to  populate  this  database  with  information  gleaned 
from  the  thousands  of  contacts  the  OCC  and  other 
banking  agencies  have  made  these  past  two  years. 
In  addition,  by  the  end  of  the  year,  we  will  provide  on 
our  Worldwide  Web  site  an  electronic  form  that  com¬ 
munity  groups  can  use  to  register  their  organization. 
This  form  will  let  them  tell  us  who  they  are  and  their 
community  development  interests.  This  information 
will  be  invaluable  both  to  our  compliance  examiners 
and  to  our  new  team  of  community  development  spe¬ 
cialists  as  they  seek  to  create  even  more  partnerships 
between  banks  and  community-based  organizations. 

Partnerships  are  indeed  powerful,  and  they  are  mak¬ 
ing  things  happen  in  communities  all  over  the  coun¬ 
try:  ribbon-cuttings,  new  homes,  hundreds  of  millions 
of  dollars  of  lending  commitments. 

The  groundwork  for  these  kinds  of  partnerships  and 
achievements  was  laid  back  in  1977.  When  the 
Community  Reinvestment  Act  became  law,  many 
institutions  responded  to  the  challenge  to  serve  the 
credit  needs  of  their  communities  —  including  low- 
and  moderate-income  neighborhoods.  Banks  carved 
out  new  market  niches  for  themselves.  They  created 
new  opportunities  for  their  customers.  But  over  the 
years,  CRA  became  a  law  that  others  in  the  industry 
loved  to  hate.  Some  because  they  felt  serving  com¬ 
munity  credit  needs  did  not  require  government 
action  Most  because  they  found  the  CRA  regulations 
did  not  have  the  proper  focus. 

Those  CRA  regulations  put  all  the  emphasis  on  the 
paperwork  banks  assembled  to  make  it  appear  they 


were  doing  the  job.  Often  lost  in  the  cumbersome 
process  was  what  banks  were  actually  doing  to  serve 
their  markets.  The  regulations  were  burdensome, 
inefficient  and,  in  many  cases,  actually  counterpro¬ 
ductive,  because  banks  —  to  satisfy  the  regulators  — 
deployed  precious  resources  in  ways  that  helped  nei¬ 
ther  their  communities  nor  their  bottom  lines.  Clearly, 
what  was  needed  was  a  CRA  rule  that  measured  what 
banks  actually  accomplished,  rather  than  whether 
they  appeared  to  be  doing  the  job.  Having  a  CRA 
rule  like  that,  I  believed,  not  only  would  better  mea¬ 
sure  bank  performance  but  would  serve  as  a  catalyst 
for  even  stronger  partnerships  and  greater  accom¬ 
plishments. 

We  now  have  that  rule.  We  got  there  by  one  of  the 
most  open  rulemakings  in  history.  We  held  six  public 
hearings  across  the  country,  including  one  right  here 
in  North  Carolina.  We  heard  from  more  than  300  wit¬ 
nesses  and  read  over  7,000  comment  letters  from 
bankers  and  community  groups.  And  we  achieved 
our  goal  —  a  new  CRA  regulation  that  measures  per¬ 
formance  and  promotes  partnerships,  by  involving 
the  public  earlier  in  the  examination  process  and  giv¬ 
ing  banks  the  option  to  develop  a  CRA  strategic  plan 
together  with  their  communities. 

During  this  reform  effort,  an  interesting  thing  hap¬ 
pened.  Even  though  the  actual  regulation  did  not  go 
into  effect  for  small  banks  until  January  of  this  year  — 
and  will  not  be  effective  for  all  large  banks  until  July 
of  1997  —  bank  performance  improved  markedly. 
You  can  see  it  in  the  numbers.  Home  Mortgage 
Disclosure  Act  data  show  unprecedented  growth  in 
mortgage  loans  to  minority  borrowers  and  residents 
of  low-  and  moderate-income  communities.  Between 
1993  and  1994  alone,  there  was  a  27  percent 
increase  in  conventional  home  purchase  loans  to  low- 
income  households  nationwide.  And  loans  to  African- 
American  families  around  the  country  rose  55  percent 
during  those  years,  with  mortgages  made  to  Hispanic 
families  jumping  42  percent  —  figures  that  are  even 
more  impressive  when  you  consider  that  the  market 
as  a  whole  was  growing  at  about  18  percent.  The 
most  recent  data  show  that  this  improvement  contin¬ 
ued  throughout  1995  for  African-American  and 
Hispanic  mortgage  applicants. 

In  North  Carolina,  loans  to  minority  families  have 
increased  146  percent  since  1992,  nearly  double  the 
rate  for  the  market  as  a  whole.  The  efforts  of  this 
region’s  bankers  over  the  past  four  years  have 
enabled  over  21,000  low-  or  moderate-income  fami¬ 
lies  in  the  Raleigh-Durham  area  to  buy  homes  of  their 
own  —  21,000  families  who  have  a  roof  over  their 
head  today  because  the  banking  industry  in  North 
Carolina  has  made  a  genuine  commitment  to  action 
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Today,  to  keep  this  momentum  going,  we  are  continu¬ 
ing  to  make  the  new  CRA  regulation  as  effective  as 
possible.  Any  transition  raises  a  lot  of  questions  and 
generates  a  lot  of  uncertainty.  All  of  us  in  the  regula¬ 
tory  community  realize  that  we  have  an  obligation  to 
make  the  transition  to  the  new  CRA  rule  as  smooth  as 
possible.  That  is  why  all  the  regulators  have  worked 
together  over  the  past  18  months  to  respond  to  ques¬ 
tions  about  the  new  rule  and  to  clarify  how  it  will  be 
implemented.  We  have  made  public  new  perfor¬ 
mance-based  examination  procedures.  We  have 
also  provided  instructions  on  how  banks  can  partner 
with  their  communities  to  prepare  CRA  strategic 
plans,  and  we  have  issued  interpretive  opinions  high¬ 
lighting  opportunities  to  perform  under  the  new  rule. 
Further,  we  have  issued  a  document  clarifying  how 
banks  should  collect  and  report  the  data  on  small 
business  lending  that  our  new  rule  requires  them  to 
disclose  for  the  first  time. 

Now,  to  make  it  easier  for  bankers  and  community 
groups  to  find  answers  to  their  questions,  the  regula¬ 
tors  have  completed  a  comprehensive  set  of  intera¬ 
gency  Questions  and  Answers  that  bring  together  the 
guidelines  and  interpretations  made  to  date  into  a  sin¬ 
gle  resource.  They  will  be  published  in  the  Federal 
Fleglster  within  the  next  few  days,  and  the  OCC  will 
then  post  these  Q  and  As  on  our  Worldwide  Web 
home  page,  with  hypertext  links  to  the  CRA  regulation. 

Let  me  give  you  just  a  flavor  of  the  comprehensive¬ 
ness  and  clarity  this  Q  and  A  document  will  provide. 
One  of  the  questions  that  has  come  up  is  whether  the 
rule  gives  favorable  consideration  only  for  community 
development  activities  that  meet  economic  develop¬ 
ment  needs.  The  answer  is  no  —  community  devel¬ 
opment  activities  also  include  loans,  services,  and 
investments  that  support  community-based  child 
care,  educational,  health  or  social  services  for  low- 
and  moderate-income  persons,  affordable  housing, 
and  activities  that  revitalize  or  stabilize  low-  or  mod¬ 
erate-income  neighborhoods. 

That  last  point  leads  to  another  question:  Does  every 
loan  in  a  low-  to  moderate-income  neighborhood 
have  a  community  development  purpose?  Here 
again,  the  answer  is  no.  A  loan  for  upper-income 
housing  in  a  distressed  area  is  not  considered  to  have 
a  community  development  purpose  simply  because  it 
creates  temporary  construction  jobs  or  increases  the 
local  tax  base.  To  have  a  community  development 
purpose,  a  loan  must  have  a  true  and  lasting  impact 
on  low-  and  moderate-income  families  or  communi¬ 
ties.  For  example,  a  loan  for  an  anchor  business  in  a 
distressed  area  that  employs  and  serves  residents  of 
the  community  does  have  a  community  development 
purpose. 


Another  question  that  we  have  heard  since  we 
released  the  new  rule  is  whether  or  not  charitable 
contributions  or  grants  to  Community  Development 
Corporations  and  community-based  organizations 
will  receive  favorable  consideration  under  the  invest¬ 
ment  test.  I  am  not  sure  where  the  confusion  may 
have  come  from,  but  I  want  you  to  know  that  a  chari¬ 
table  grant  will  not  be  disqualified  simply  because  it 
can  be  written  off  as  a  tax  deduction  for  banks. 

These  are  just  a  few  examples  of  what  is  included  in 
the  interagency  Q  and  As,  but  I  think  they  demon¬ 
strate  that  the  federal  bank  regulators  are  committed 
to  making  performance-based  CRA  regulations  work 
for  all  of  us  —  banks,  communities,  and  regulators 
alike. 

For  all  that  we  have  seen  accomplished  so  far,  I 
believe  we  have  just  seen  the  tip  of  the  iceberg.  We 
will  continue  to  see  constant  innovation  and  experi¬ 
mentation  in  community  development.  But  we  must 
also  keep  a  keen  eye  on  the  fundamentals  —  funda¬ 
mentals  like  effectively  managing  properties  and  pro¬ 
viding  families  and  businesses  effective  counseling, 
soundly  underwriting  loans  and  servicing  the  obliga¬ 
tions.  We  must  keep  a  constant  focus  on  credit  qual¬ 
ity  —  and  we  all  have  roles  to  play  in  ensuring  and 
maintaining  superior  credit  quality. 

Striking  the  proper  balance  between  innovation  and 
fundamentals  is  a  challenge,  but  one  that  the  nation’s 
banking  industry  has  responded  to  again  and  again 
throughout  our  history.  Throughout  the  20th  century, 
we  have  seen  what  I  call  the  democratization  of  cred¬ 
it  as  the  industry  continually  finds  ways  to  bring  new 
products  and  customers  into  their  sphere  of  service, 
products  such  as  home  mortgages,  auto  lending  or 
consumer  credit  that  at  one  time  were  overlooked  or 
deemed  too  risky  to  be  profitable. 

Today,  at  the  dawn  of  the  21st  century,  the  banking 
industry  must  expand  its  vision  once  again  and  think 
more  broadly  about  where  profitable  opportunities 
might  exist.  The  industry  faces  not  just  the  question 
of  how  to  provide  access  to  credit  for  underserved 
individuals  and  communities,  but  the  challenge  of 
bringing  access  to  the  array  of  financial  services  that 
today’s  consumers  —  of  all  incomes  and  back¬ 
grounds  —  need  to  participate  in  the  mainstream 
economy  and  move  up  the  ladder  of  economic 
progress.  I  am  talking  about  the  challenge  of  reach¬ 
ing  out  to  the  12  million  American  households  that  do 
not  have  any  relationship  with  a  financial  institution 
and  are  missing  out  on  the  opportunity,  for  example, 
to  use  bank  accounts  to  make  their  hard-earned  dol¬ 
lars  stretch  further  or  receive  the  financial  advice  that 
can  be  a  springboard  to  a  better  life. 
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The  question  of  how  to  bring  these  12  million  house¬ 
holds  into  the  economic  mainstream  is  a  top  priority  of 
the  Treasury  Department  and  the  OCC.  That  is  why  I 
recently  announced  that  the  OCC  will  no  longer 
charge  application  fees  for  new  bank  charters  or  new 
branches  in  low-  and  moderate-income  areas  that  are 
not  currently  served  by  banks  or  thrifts.  And  that  is 
why  we  will  be  working  with  the  banking  industry  to 
explore  ways  to  use  technology  and  other  innovative 
approaches  to  broaden  access  to  financial  services 
for  all  Americans.  This  winter  we  will  convene  an  edu¬ 
cational  forum,  bringing  together  banking  and  tech¬ 
nology  leaders,  social  scientists  and  consumer  repre¬ 
sentatives,  all  united  to  bring  financial  services  to 
today's  underserved  and  unserved  American  families 
in  a  way  that  is  both  profitable  and  responsible. 

We  have  learned  a  great  deal  about  what  it  takes  to 
create  new  economic  development  opportunities  and 
turn  around  communities,  and  conferences  like  these 
further  expand  our  knowledge.  Clearly,  one  of  the  key 
lessons  all  of  us  realize  today  is  that  success,  in  any 


endeavor,  but  particularly  in  community  development, 
requires  a  broad  range  of  perspectives  and  skills. 

Success  requires  the  advocacy  and  insight  of  com¬ 
munity  organizations,  the  marketing  skills  and  finan¬ 
cial  experience  of  bankers,  and  the  commitment  of 
bank  and  thrift  regulators  as  well  as  local  and  state 
government.  But  perhaps  most  important,  success 
requires  the  determination  of  all  of  us  —  as  partners 
—  to  be  rather  than  merely  seem.  That  is  a  motto  that 
should  challenge  community  development  leaders 
here  in  North  Carolina,  in  Detroit,  Los  Angeles, 
Kansas  City  and  all  throughout  our  nation. 

I  am  confident  that  the  members  of  the  Community 
Reinvestment  Association  of  North  Carolina  —  under 
the  direction  of  Irv  Henderson  and  Andrew  Foster  — 
will  continue  to  be  leaders  in  community  reinvest¬ 
ment.  I  applaud  your  efforts  to  continue  to  provide 
the  partnerships  and  the  innovation  necessary  to 
move  community  reinvestment  forward. 
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Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  the  Bank  Administration  Institute’s  Asset/Liability  and 
Treasury  Management  Conference,  on  trends  in  the  banking 
industry,  New  York,  New  York,  October  22,  1996 


Banking  today  enjoys  considerable  momentum  as  it 
prepares  for  the  21st  century.  Institutions  of  all  sizes 
and  types  have  posted  record  profits  as  they  have 
undertaken  nontraditional  activities  and  achieved 
substantial  efficiencies  in  their  operations.  The 
record  profitability  that  banks  have  posted  over  the 
past  several  years  bears  witness  to  the  industry’s  suc¬ 
cess  in  eliminating  unnecessary  costs,  serving  new 
markets,  and  developing  new  revenue  streams  from 
activities  such  as  mutual  fund  and  insurance  sales. 
At  the  same  time,  the  industry  has  employed  new 
tools  and  financial  engineering  —  such  as  deriva¬ 
tives,  securitization  and  sophisticated  interest  rate 
risk  measurement  models  —  to  manage  the  risks  of 
an  increasingly  more  complex  marketplace. 

That  is  certainly  good  news.  But  as  a  regulator,  my 
job  is  to  focus  on  the  clouds  and  not  the  silver  linings. 
And  that  is  what  I  would  like  to  do  today  —  talk  about 
some  clouds  that,  while  they  are  still  off  on  the  hori¬ 
zon,  demand  our  attention  and  action  now,  before 
they  threaten  the  progress  we  have  made  in  recent 
years. 

The  revenue  growth  and  cost  cutting  you  have 
achieved  over  the  past  few  years,  while  a  challenge, 
were  relatively  easy.  Now,  that  relatively  easy  part  is 
behind  many  of  you.  Large  expense  reductions  are 
no  longer  obvious  for  many  institutions  because 
much  of  the  excess  fat  has  already  been  trimmed.  As 
a  result,  when  banks  look  for  ways  to  continue  to 
reduce  costs,  some  may  be  tempted  to  make  cuts  in 
parts  of  their  organizations  that  will  have  material 
safety  and  soundness  implications.  Let  me  be 
absolutely  clear  about  this.  I  am  talking  about  cuts  to 
those  parts  of  your  organization  that  are  the  bone  and 
muscle  of  effective  risk  management. 

I  know  it  is  tempting  to  trim  —  or  not  to  grow  —  those 
parts  of  an  organization  that  do  not  contribute  direct¬ 
ly  and  immediately  to  income.  But  many  of  those 
organizational  units  —  specifically  those  critical  to 
effective  risk  management  —  are  essential  to  long¬ 
term  stability  and,  indeed,  to  long-term  profitability. 
That  is  true  for  banks  in  good  times  as  well  as  in  chal¬ 
lenging  times.  No  time  is  a  good  time  for  banks  to 
sacrifice  long-term  strength  to  short-term  profits. 
Cuts  to  risk  management  mechanisms  are  particular¬ 
ly  problematic  in  an  increasingly  complex  and  rapid¬ 


ly  changing  environment  when  effective  risk  manage¬ 
ment  is  more  important,  and  more  difficult,  than  ever. 

I  am  raising  this  issue  now  because  banks  are 
preparing  their  budgets  for  the  coming  year.  As 
banks  focus  on  where  to  cut  and  think  about  what 
adds  value  for  their  business,  I  urge  bank  manage¬ 
ment  to  recognize  that  strong  risk  management, 
including  strong  internal  controls  and  comprehensive 
and  coordinated  management  information  systems, 
should  not  fall  victim  to  the  search  for  savings. 

In  the  last  few  months,  we  have  seen  some  institutions 
considering  cuts  that  could  strike  close  to  the  muscle 
and  bone  of  sound  business  practice.  In  addition,  we 
have  seen  that  other  institutions  are  reluctant  to  make 
additional  investments  in  risk  management  in  line  with 
the  growth  of  their  activities.  I  know  these  ill-advised 
cuts  are  being  considered  at  only  a  few  institutions, 
and  at  the  present  time  I  certainly  do  not  believe  they 
currently  post  a  systemic  risk  to  the  national  banking 
system.  However,  I  am  concerned  that  what  is  hap¬ 
pening  at  a  few  institutions  could  become  a  trend, 
and  that  a  careless  wielding  of  budget  axes  could 
threaten  the  ability  of  banks  to  guard  against  breach¬ 
es  of  fundamental  controls. 

Internal  controls  are  one  of  a  bank’s  most  important 
lines  of  defense  in  controlling  risk.  The  importance  of 
internal  controls  is  so  common-sensical  that  I  know  I 
am  not  telling  the  industry  much  it  doesn’t  already 
know.  Today,  generally  speaking,  most  American 
banks  do  indeed  have  effective  internal  controls.  Our 
banking  industry’s  commitment  to  internal  controls 
has,  in  my  view,  been  a  defining  quality  and  a  clear 
competitive  advantage  —  one  that  we  cannot  afford 
to  squander.  So  I  ask  you,  why  risk  losing  the  advan¬ 
tage  that  strong  internal  controls  have  given 
American  banks  simply  to  expand  next  quarter’s  rev¬ 
enues?  In  today’s  world,  a  competitive  strength  that 
has  been  years  in  the  making  —  and  a  reputation  or 
brand  identity  that  has  been  hard-earned  —  can  be 
lost  in  the  blink  of  an  eye. 

Real  world  examples  of  the  consequences  of  inade¬ 
quate  internal  controls  —  or  a  lack  of  respect  for  their 
value  —  are  all  too  evident.  A  poor  segregation  of 
duties  —  combined  with  poor  oversight  —  allowed 
Daiwa  Executive  Vice  President  Toshihide  Iguchi  to 
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generate  over  $1  billion  of  trading  losses,  because  he 
was  able  to  hide  trading  activities  for  12  years 
through  a  web  of  falsified  bank  records.  Kidder 
Peabody  trader  Joseph  Jett  ran  up  $350  million  in 
losses  in  less  than  three  years  because  of  flawed 
controls.  These  lessons  serve  as  reminders  that 
banks  should  effectively  segregate  responsibility  for 
making  investment  and  credit  decisions  from  respon¬ 
sibility  for  disbursing  and  receiving  funds.  And,  of 
course,  the  domestic  landscape  has  not  always  been 
unscathed  either.  We  should  not  forget  the  go-go 
days  of  energy  lending  or  real  estate  lending  and 
what  happened  in  their  wake. 

The  lessons  —  wherever  or  however  learned  —  are 
the  same:  the  banking  industry  cannot  afford  to  let  its 
cash  cows  become  sacred  cows.  And  the  best  way 
to  prevent  that  from  happening  is  to  have  internal 
controls  that  cover  all  bank  activities  and  employees. 
We  have  seen,  historically,  that  banks  have  a  tenden¬ 
cy  to  focus  less  on  internal  controls  during  good 
times,  and  the  failure  to  keep  an  eye  on  this  funda¬ 
mental  part  of  the  business  has  often  led  to  serious 
problems.  The  difference  this  time  is  that  we  want  to 
issue  an  early  warning  so  banks  can  make  the  nec¬ 
essary  adjustments  to  maintain  appropriate  internal 
controls  now  and  avoid  the  mistakes  of  the  past. 

Banks  should  have  a  strong  risk  management 
process  commensurate  with  their  business  activities 
—  including  a  strong  function  to  test  transactions  and 
compliance,  such  as  audit,  loan  review,  and  compli¬ 
ance  management.  The  testing  function  should  be 
independent  of  the  balance  sheet  management  and 
investment  functions.  Employees  performing  these 
testing  activities  should  have  the  technical  expertise 
and  knowledge  to  detect  potential  problems  and 
breaches  of  bank  policy  and  prudential  standards. 
Further,  the  functions  charged  with  testing  transac¬ 
tions  should  have  the  stature  within  the  bank  to  bring 
problems  directly  to  executive  management’s  atten¬ 
tion.  They  should  be  able  to  challenge  any  business 
transaction  —  even  one  involving  the  so-called  super- 
star  performers  —  before  it  leads  to  financial  loss  or 
irreparable  damage  to  the  institution’s  reputation. 

Of  course,  a  bank's  internal  controls  are  immeasur¬ 
ably  aided  by  strong  information  systems.  Strong 
and  integrated  information  systems  give  banks  timely 
access  to  the  information  they  need  to  operate  safely 
and  soundly  Fragmented  or  weak  systems  inhibit  a 
banks  ability  to  aggregate  exposures  on  a  timely 
basis  As  the  banking  environment  becomes  more 
cha  enging  and  banks  continue  to  expand  through 
growth  or  by  merging  with  other  financial  institutions, 
their  internal  information  systems  must  keep  pace. 
Otherwise,  there  is  the  very  real  risk  that  large  and 


geographically  dispersed  institutions  will  find  them¬ 
selves  with  numerous  systems  that  are  incompatible. 
This  can  result  in  essentially  manual  measurement  of 
a  bank’s  risk  exposure  —  the  hunting  and  gathering 
of  data  via  e-mails  and  faxes,  which  can  make  it  diffi¬ 
cult  and  expensive,  if  not  impossible,  to  aggregate 
data  and  prepare  vulnerability  analyses.  Not  only  are 
incompatible  systems  cumbersome  and  inefficient, 
but  because  it  can  take  so  much  time  and  cost  to  col¬ 
lect  and  aggregate  data  from  different  systems,  there 
is  also  a  temptation  to  do  without  some  information 
that  is  difficult  to  obtain  —  despite  its  value  to  com¬ 
prehensive  risk  measurement  and  management. 

So  banks  should  work  to  standardize  their  operating 
and  technology  platforms  across  lines  of  business 
and  throughout  their  markets.  Integrated  information 
systems  will  allow  management  to  better  manage 
their  various  lines  of  business  and  the  risk  in  those 
business  —  based  on  sound  information,  rather  than 
only  gut  instinct  and  intuition. 

We  have  seen  a  few  banks  that  have  been  reluctant  to 
invest  in  the  technology  necessary  to  capture  and  ana¬ 
lyze  on  a  timely  basis  information  about  the  business 
and  risks  in  the  institution.  We  recognize  that  develop¬ 
ing  common  systems  at  banks  that  operate  in  numer¬ 
ous  or  far-flung  locales  is  time-consuming  and  expen¬ 
sive.  For  many  institutions,  systems  integration  must 
be  a  long-term,  rather  than  an  immediate  goal.  But 
achieving  this  goal  must  be  a  top  priority,  and  banks 
should  have  a  strategic  plan  for  fixing  fragmented  sys¬ 
tems.  Because  trying  to  manage  a  business  in  this 
day  and  age  without  the  appropriate  information  is  like 
flying  a  jet  without  instruments  —  you  may  be  lucky  for 
a  while,  but  you  are  flirting  with  disaster. 

I  want  to  close  by  talking  briefly  about  the  importance 
of  strong  management  oversight.  Bank  regulators 
have  stressed  the  importance  of  management  over¬ 
sight  so  often  that  it  is  probably  elementary  to  stress  it 
once  again.  But  in  an  era  of  intense  competitive  pres¬ 
sures  and  heightened  stakes  for  risk  management,  I 
believe  regulators  should  do  more  than  merely  preach 
responsibility  to  bank  management  and  bank  boards 
—  we  need  to  provide  the  tools  and  the  incentives  to 
manage  risk  appropriately. 

At  the  OCC,  we  recognize  that  bank  management  has 
a  hard  task  identifying,  measuring,  monitoring  and 
controlling  risk.  That  is  why  we  implemented  our 
supervision  by  risk  examination  approach.  Supervision 
by  risk  forces  banks  to  focus  on  critical  risk  manage¬ 
ment  techniques  and  allows  regulators  to  focus  on  how 
individual  institutions  and  the  industry  as  a  whole  are 
responding  to  existing  and  emerging  challenges. 
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At  the  OCC,  we  have  also  recognized  that  supervi¬ 
sion  by  risk  can  be  augmented  by  appropriate  guid¬ 
ance,  guidance  that  does  not  layer  on  needless  bur¬ 
den  but  rather  shares  with  banks  our  views  and  expe¬ 
rience  in  targeted  risk  areas.  In  this  regard,  I  should 
mention  that  we  will  issue  updated  guidance  on  bank 
derivative  activities  by  year-end,  giving  our  examiners 
specific  procedures  for  looking  at  internal  controls  in 
this  area.  We  are  also  putting  the  finishing  touches  on 
new  handbook  sections  on  interest  rate  risk  and 
securitization.  With  supervision  by  risk  we  have  low¬ 
ered  burden  and  focused  attention  on  risk  at  many 
banks.  And  with  improved  guidance  and  diligence, 
we  can  continue  to  lower  burden  in  those  institutions 
that  have  strong  self-policing  mechanisms  in  place. 

We  plan  to  work  with  the  industry  to  help  it  move  for¬ 
ward  in  these  important  risk  management  endeavors. 
When  we  encounter  trends  like  those  I  have  just  dis¬ 
cussed,  our  examiners  will  meet  with  bank  manage¬ 
ment  to  ensure  that  appropriate  actions  are  taken.  In 
addition,  we  expect  examiners  to  closely  monitor 
plans  for  managing  expenses  —  particularly  as  they 
relate  to  auditing  functions  and  information  systems. 
Their  analyses  of  bank  growth  plans  will  take  into 
account  efforts  in  these  important  areas. 

In  the  face  of  relentless  market  and  technological 
change,  banks  must  be  disciplined:  they  must 
adhere  to  strong  internal  controls,  ensure  that  they 
have  integrated  information  systems,  and  maintain 


strong  lines  of  communication  to  and  between  senior 
management,  the  board,  and  the  regulatory  commu¬ 
nity. 

No  one  is  advocating  that  banks  not  evolve  —  least  of 
all  me  —  and  particularly  in  terms  of  their  risk  man¬ 
agement  systems.  It  is  essential  that  as  banks  grow 
and  take  on  new  activities  —  whether  in  capital  mar¬ 
kets  or  other  areas  —  they  make  certain  they  are 
meeting  their  increased  responsibilities  to  manage 
the  risks  that  are  inevitable  in  today’s  financial  ser¬ 
vices  marketplace. 

My  intention  has  not  been  to  paint  a  dark  picture  of 
the  state  of  banking  today.  On  the  contrary,  the  state 
of  the  industry  is  quite  positive.  My  intention  is  to  rec¬ 
ognize  trends  and  communicate  their  implications  so 
that  we  do  not  have  material  problems  in  the  banking 
system  in  the  future.  We  have  seen  these  trends 
before  and  they  can  result  in  needless  loss  and  insta¬ 
bility.  This  time,  we  must  learn  from  history  and  make 
the  necessary  adjustments  before  problems  arise. 

So,  yes,  as  a  regulator,  I  have  concerns  today,  but  I 
am  also  sanguine.  I  am  confident  because  I  believe 
that  you  understand  the  challenges,  know  the  conse¬ 
quences  of  ignoring  controls,  and  have  the  discipline 
to  make  the  correct  strategic  decisions  that  make  the 
most  sense  for  your  banks  and  will  ensure  your 
banks’  continued  strength  in  the  future. 
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Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  the  OCC  Low-  Income  Housing  Tax  Credit  Seminar,  on 
low-income  housing  tax  credits,  Chicago,  Illinois, 

October  3 1 ,  1996 


It’s  a  pleasure  to  see  such  interest  in  low-income 
housing  tax  credits.  The  OCC  is  delighted  to  have 
this  chance  to  share  the  success  stories  these  invest¬ 
ments  have  created  and  introduce  you  to  the  various 
strategies  that  banks,  developers,  local  governments, 
and  community  groups  are  using  to  make  quality 
housing  more  affordable  for  our  country’s  low-  and 
moderate-income  families. 

One  of  the  most  enjoyable  aspects  of  being 
Comptroller  of  the  Currency  is  the  chance  to  visit 
cities  and  towns  across  the  country  and  hear  how 
community  development  projects  have  come  togeth¬ 
er  through  partnerships,  innovation  and  sheer  deter¬ 
mination.  Nothing  compares  to  seeing  the  faces  of 
men  and  women  who  are  now  able  to  provide  their 
children  a  safe  place  to  call  home  —  whether  a  qual¬ 
ity  apartment  in  a  thriving  neighborhood  or  a  single¬ 
family  house  on  an  urban  street  that  is  being  turned 
around  by  home  ownership  and  the  sense  of  pride  it 
instills.  Few  efforts  do  more  to  help  bridge  the  gap 
between  society’s  haves  and  have-nots  than  to 
enable  fellow  citizens  to  live  in  a  more  stable  environ¬ 
ment  or  achieve  the  American  dream  of  owning  their 
own  home. 

Financing  and  investing  in  affordable  housing  are  key 
elements  to  bringing  more  Americans  into  the  eco¬ 
nomic  mainstream  —  it  is  one  more  step  in  the  historic 
process  I  have  described  as  the  “democratization  of 
credit.” 

If  you  are  a  student  of  American  banking  and  finance 
during  the  20th  century,  you  know  that  its  evolution 
has  shown  there  are  almost  always  new  opportunities 
to  extend  credit  responsibly  to  individuals  and  busi¬ 
nesses  that  had  not  previously  been  served  or  served 
effectively.  The  banking  industry’s  drive  to  innovate 
and  tap  potential  profitable  opportunities  has  contin¬ 
ually  opened  up  new  lending  vistas  —  from  residen¬ 
tial  mortgages  to  auto  loans,  from  consumer  credit  to 
community  reinvestments  —  including  community 
development  partnerships  and  instruments  like  low- 
income  housing  tax  credits. 

Chicago,  of  course,  knows  more  than  a  little  about 
rebuilding  communities  This  month  marks  the  125th 
anniversary  of  the  Great  Chicago  Fire.  Looking  back 
at  this  disaster,  more  notable  than  the  devastation 
//as  the  rebirth  that  followed,  as  Chicago  and  the 


country  rallied  together  to  build  an  even  stronger 
urban  community  out  of  the  ashes. 

One  of  the  more  interesting  stories  about  the  Great 
Fire  and  the  Great  Rebuilding  that  followed  is  about  a 
man  named  William  Bross.  Brass  was  one  of  the 
city’s  more  prosperous  citizens  who  was  burnt  out  of 
his  home  on  Terrace  Row.  The  fire  ended  on  a 
Tuesday  at  dawn  and  by  Thursday,  Bross  was  on  a 
train  to  New  York  City.  He  quickly  became  a  favorite 
of  reporters  who  were  eager  for  sensational  eyewit¬ 
ness  accounts,  but  his  purpose  for  going  to  New  York 
was  more  pragmatic  —  he  had  come  to  speak  direct¬ 
ly  to  the  city’s  investment  community.  His  message 
was  straightforward;  the  fire  opened  rather  than  fore¬ 
closed  investment  opportunities  in  Chicago. 

He  presented  this  case  in  a  thought-provoking  way  — 
New  York,  he  believed,  was  the  senior  partner  in 
American  enterprise  and  Chicago  the  junior  partner. 
In  that  role,  New  York’s  business  leaders  couldn’t,  as 
Bross  put  it,  “sit  by  and  see  the  business  of  the  firm 
crushed  out  when  they  have  the  means  to  reestablish 
it.”  The  logic  of  his  argument  was  sound:  In  1871,  an 
America  in  the  throes  of  industrialization  already  had 
too  much  invested  in  Chicago’s  future,  and  too  much 
to  lose,  not  to  reach  out  to  the  still  smoldering  city. 

The  rest,  as  they  say,  is  history.  Within  a  month  of  the 
fire,  over  5,200  houses  had  been  constructed  and 
sold  to  needy  families  for  about  a  hundred  dollars 
apiece.  And  within  seven  years,  the  population  of 
Chicago  exceeded  500,000. 

But  why  the  history  lesson  today?  Because,  in  1996, 
an  America  that  is  becoming  more  diverse  and  more 
centered  in  urban  areas  also  has  too  much  to  lose  if 
we  do  not  commit  ourselves  to  community  revitaliza¬ 
tion.  And  today,  we  need  a  similar  commitment  on  a 
national  scale  —  a  commitment  to  invest  and  to  part¬ 
ner  in  new  ways  that  breathe  new  life  into  neighbor¬ 
hoods  and  extend  housing  opportunities,  here  in 
Chicago  and  across  the  country. 

With  the  need  for  this  commitment  in  mind,  I  would 
like  to  do  two  things  today  —  first,  offer  you  my  con¬ 
gratulations  on  how  far  we  have  come;  and,  more 
importantly,  issue  you  a  challenge  to  do  what  is  nec¬ 
essary  to  keep  the  progress  going. 
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The  past  few  years  have  seen  impressive  progress  in 
affordable  housing  finance,  and  America’s  banks  are 
leading  the  way.  Banks  are  making  home  mortgage 
loans  to  previously  underserved  people  and  neigh¬ 
borhoods  at  record  rates,  laying  the  foundation  for  a 
new  generation  of  bankable  customers  and  a  new 
century  of  healthier  communities. 

Lower  interest  rates  and  low  inflation  have  made 
home  ownership  more  affordable  today  than  five 
years  ago.  Minorities  and  families  in  low-income 
areas  have  taken  particular  advantage  of  this 
increased  affordability  as  well  as  programs  that  have 
targeted  these  new  home  buyers.  Home  Mortgage 
Disclosure  Act  data  show  that  nationwide,  the  num¬ 
ber  of  home  loans  to  minorities  was  33  percent  high¬ 
er  in  1995  than  in  1993,  with  loans  to  African- 
American  families  increasing  55  percent  and  mort¬ 
gages  made  to  Hispanic-Americans  up  42  percent. 
That  is  particularly  impressive  when  you  consider  that 
the  residential  mortgage  market  as  a  whole  was 
growing  at  about  18  percent  during  those  years. 

Similarly,  the  increase  in  lending  to  low-  and  moder¬ 
ate-income  areas  was  more  than  double  the  increase 
for  all  areas  during  the  same  period.  Here  in  the 
Chicago  metropolitan  area,  home  mortgages  to 
minority  borrowers  increased  over  41  percent,  and 
loans  made  in  low-  and  moderate-income  census 
tracts  grew  45  percent.  This  progress  has  brought 
the  national  home  ownership  rate  to  an  all-time  high 
—  64.7  percent.  An  estimated  2.3  million  households 
have  made  the  transition  to  home  ownership  in  the 
last  two  years  alone. 

All  of  you  deserve  congratulations  for  these  achieve¬ 
ments.  But  greater  challenges  lie  ahead  if  we  are  to 
sustain  the  commitment  to  community  revitalization 
that  we  need  to  realize  the  full  potential  of  America  in 
the  next  century. 

One  challenge  is  to  extend  the  impressive  growth  in 
affordable  single  family  lending  to  multifamily  finance. 
The  most  recent  Harvard  Joint  Center  for  Housing 
Study,  which  analyzed  data  through  1995,  reported 
that  rents  had  changed  little  from  their  1980s  peak. 
The  researchers  noted  that  the  country's  affordable 
stock  of  rental  units  had  been  shrinking  as  less 
expensive  apartments  were  either  demolished, 
upgraded,  or  converted  to  other  uses.  That  trend, 
however,  is  beginning  to  be  reversed.  In  the  last  three 
years,  the  country’s  financial  institutions  have  invest¬ 
ed  over  $41  billion  to  develop  affordable  multifamily 
housing.  National  banks,  I  am  happy  to  say,  have  led 
the  way,  increasing  their  multifamily  lending  efforts  by 
45  percent  since  1993. 


I  applaud  these  efforts,  because  banks  have  recog¬ 
nized  a  community  need  and  are  rising  to  the  chal¬ 
lenge.  It  is  a  challenging,  but  immensely  rewarding, 
business.  Successful  lending  efforts,  in  any  arena  — 
whether  commercial,  retail,  or  affordable  housing  — 
require  a  thorough  understanding  of  the  risks  inherent 
to  the  product  line  and  strategies  to  mitigate  that  risk. 
However,  multifamily  housing  lending  is  unique  in  its 
complexity. 

There  are  multiple  reasons  for  this.  By  its  very  nature, 
financing  an  apartment  complex  is  more  expensive 
than  making  single  family  loans  or  providing  mort¬ 
gages  for  2-to-4-family  housing.  Underwriting  criteria 
can  also  be  difficult  to  standardize  across  the  board, 
and,  consequently,  there  is  little  liquidity  in  multifami¬ 
ly  development  lending  since  a  deep  secondary  mar¬ 
ket  has  yet  to  be  developed.  Further,  lenders  must 
successfully  consider  the  business  acumen  of  multi¬ 
family  developers  and  property  managers,  because 
their  skills  help  ensure  that  rental  income  is  there  as 
the  source  of  loan  repayment.  A  quality  investment  in 
a  multifamily  development  depends  in  large  part 
upon  the  property  manager  employing  effective  tech¬ 
niques  for  tenant  selection,  rent  collection,  lease 
enforcement,  security,  tenant  services  and,  when 
appropriate,  the  provision  of  social  services. 

Successful  multifamily  lending  is,  indeed,  a  challenge 
—  one  that  demands  and  depends  upon  solid  part¬ 
nerships.  You  are  here  today  to  explore  one  way  that 
banks  can  partner  with  local  community  developers 
to  reverse  this  trend  —  participation  in  low-income 
housing  tax  credits. 

But  there  are  many  other  ways  that  banks  can  prof¬ 
itably  participate  in  affordable  multifamily  housing 
development  —  including  investments  in  community 
development  corporations,  purchasing  community 
development  securities,  and  support  for  community 
development  financial  institutions.  To  make  it  easier 
for  banks  to  take  advantage  of  these  opportunities, 
the  OCC  recently  streamlined  and  increased  the  flex¬ 
ibility  of  our  regulation  governing  the  authority  for 
national  banks  to  make  investments  that  primarily 
promote  the  public  welfare. 

In  addition,  over  the  past  year,  the  OCC  has  hired 
community  reinvestment  and  development  special¬ 
ists  in  each  of  our  six  districts  to  help  foster  national 
bank  involvement  in  community  development.  And, 
just  a  few  days  ago,  we  and  the  other  federal  regula¬ 
tors  completed  a  comprehensive  set  of  questions  and 
answers  on  the  new  performance-based  Community 
Reinvestment  Act  regulations.  This  document  con¬ 
tains  concrete  examples  of  bank  community  develop- 
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'’nent  activities  that  qualify  for  favorable  consideration 
under  the  CRA  rule.  I  should  note  that  the  new  CRA 
regulation  was  designed  to  reflect  the  realities  and 
challenges  of  successful  multifamily  development, 
which  often  require  multiple  layering  of  financing  and 
creative  partnerships  with  public  and  private  sources. 
In  addition  to  looking  at  a  bank’s  overall  community 
development  activity,  our  examiners  also  weigh  the 
level  of  innovation  and  complexity  of  individual  pro¬ 
jects  and  services  when  assessing  a  bank’s  CRA  per¬ 
formance.  So  I  want  to  assure  you  that  the  OCC  is 
doing  all  we  can  to  work  with  you  to  meet  the  chal¬ 
lenge  to  participate  in  affordable  multifamily  housing 
finance. 

The  other  community  development  challenge  I  want 
to  discuss  today  is  the  challenge  of  ensuring  that  the 
expanded  market  in  affordable  single  family  mort¬ 
gages  I  described  earlier  remains  profitable  and  sus¬ 
tainable.  At  the  OCC,  we  are  committed  to  working 
with  the  industry  to  meet  that  challenge.  That  is  why 
we  have  been  concerned  about  some  negative 
reports  about  the  quality  and  delinquency  rates  of 
affordable  mortgage  loans.  In  some  cases,  these 
reports  are  causing  lenders  to  reconsider  their  com¬ 
mitment  to  affordable  mortgage  financing. 

We  asked  examiners  at  our  largest  banks  to  report  on 
underwriting  standards  for  a  variety  of  loans  in  those 
banks,  including  affordable  mortgage  loans.  Their 
findings  were  interesting  —  higher  levels  of  delin¬ 
quencies  for  affordable  home  loans  but  the  same  level 
of  losses  as  standard  one-to-four-family  mortgages. 
These  results  were  not  the  same  for  every  bank.  Some 
banks  had  high  earnings  and  solid  portfolios  of  afford¬ 
able  housing  loans,  showing  once  again  that,  as  with 
any  new  product  or  credit  innovation,  there  is  a  learn¬ 
ing  curve  that  must  be  negotiated. 

All  of  us  who  are  concerned  about  revitalizing  com¬ 
munities  —  bankers,  bank  regulators,  and  communi- 
ty  organizations  —  need  to  identify  the  characteristics 
of  well-structured,  well-managed  affordable  housing 
programs  in  individual  banks  so  that  these  programs 
can  be  replicated  throughout  the  industry.  These  pro¬ 
grams  offer  products  that  meet  the  particular  needs 
of  low-  and  moderate-income  borrowers  while  miti¬ 
gating  risks  and  implementing  the  necessary  man¬ 
agement  techniques. 

Experience  with  single  family  mortgage  portfolios  has 
already  shown  that  successful  affordable  mortgage 
lending  requires  more  than  modified  underwriting 
standards  It  requires  innovative  approaches  to  orig¬ 
inating  and  servicing  loans  made  to  a  more  diverse, 
nontraditional  customer  base.  That  means  focusing 
more  attention  and  energy  on  working  with  servicers. 


That  means,  perhaps,  responding  differently  to  late 
payments  from  nontraditional  first-time  home  buyers 
than  to  late  payments  from  the  traditional  middle-to- 
upper-income  suburban  homeowner. 

A  clear  consensus  has  emerged  that  pre-purchase 
and  post-purchase  counseling  is  an  important  com¬ 
ponent  to  serving  nontraditional  first-time  home  buy¬ 
ers.  Broader  consumer  education  about  the  home 
buying  process  may  also  be  necessary  to  generate 
demand  and  improve  asset  quality.  Banks  are  work¬ 
ing  with  social  and  religious  organizations  to  bridge 
the  gap  between  the  cultures  of  traditional  banking 
and  the  various  segments  of  the  unbanked  popula¬ 
tion  —  to  make  sure  counseling  is  effective  and 
appropriate  for  different  groups  of  borrowers. 

As  we  continue  to  move  forward  and  incorporate  what 
we  are  learning,  it  is  sensible  to  think  through  new 
ways  to  give  more  homebuyers  the  chance  to  get  a 
mortgage,  meet  their  monthly  obligations,  or  be  pre¬ 
pared  —  both  intellectually  and  financially  —  for  the 
unanticipated  responsibilities  of  homeownership.  For 
example,  incorporating  credit  counseling  as  part  of 
the  mortgage  cost  could,  conceivably,  be  desirable  in 
some  programs  and  for  some  buyers.  For  just  a  few 
dollars  a  month  —  admittedly  not  a  small  amount  for 
a  low-income  borrower  but  one  that  could  mean  a  big 
difference  in  opportunity  —  lenders  would  be  able  to 
offer  truly  high-quality  counseling  services,  which  we 
already  know  improve  the  performance  of  affordable 
mortgages.  In  addition,  it  might  also  be  beneficial  to 
look  at  ways  to  create  separate  funds  to  ensure  that 
when  a  homeowner  does  have  to  make  an  emer¬ 
gency  repair  —  such  as  a  new  furnace  or  a  new  roof 
it  doesn’t  put  the  borrower  in  jeopardy  of  falling 
behind  on  mortgage  payments. 

Another  possibility  involves  allowing  banks  to  engage 
in  new  risk-sharing  arrangements  with  mortgage 
insurers.  The  OCC  recently  issued  an  interpretation 
that  would  permit  banks  to  enter  the  mortgage  rein¬ 
surance  business  in  partnership  with  mortgage  insur¬ 
ers.  This  move  will  help  banks  to  make  more  afford¬ 
able  mortgage  loans,  which  typically  have  low  down 
payments  and,  therefore,  require  insurance,  because 
it  increases  their  ability  to  sell  these  loans  into  the 
secondary  market. 

Many  banks,  particularly  larger  institutions,  have 
underwritten  affordable  housing  loans  with  terms  that 
are  more  flexible  than  many  private  mortgage  insur¬ 
ers  and  secondary  market  leaders,  such  as  Fannie 
Mae  and  Freddie  Mac,  will  accept.  As  a  result  these 
lenders  must  hold  the  loans  in  portfolio.  But  holding 
loans,  rather  than  selling  them  into  the  secondary 
mortgage  market,  reduces  a  bank’s  ability  to  make 
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more  affordable  loans.  Risk-sharing  partnerships, 
however,  may  allow  a  bank  to  sell  more  affordable 
loans  into  the  secondary  market,  and  free  up  funds 
to  make  additional  loans  in  the  community. 

So  much  more  can  be  done  to  rebuild  communities 
and  extend  opportunities  —  so  much  more  may  be 
possible  with  sound  experimentation  and  tireless 
innovation.  Community  revitalization  is  an  exciting 
venture  and  a  noble  undertaking  —  one  that  requires 
vision,  commitment,  and  determination.  You  would 
not  be  here  today  if  you  did  not  believe  that  low- 


income  housing  tax  credits  are  a  great  idea  and  if  you 
did  not  have  the  desire  to  make  a  difference  in  your 
community.  So  I  applaud  you  and  urge  you  to  build 
upon  the  progress  we  have  achieved  over  the  last  few 
years  .  .  .  continue  to  seek  exciting  new  ways  to  serve 
families  and  community  needs  —  families  that  may 
have  been  underserved  or  completely  unserved, 
community  needs  that  may  have  been  unmet.  The 
opportunities  are  boundless,  the  benefits  real.  And 
your  investments  in  community  revitalization,  your 
search  for  new  solutions,  and  your  partnerships  with 
others  will  create  stronger  American  communities  and 
a  stronger  America  for  years  to  come. 
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Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  the  Exchequer  Club,  on  financial  modernization  and  trends 
in  the  banking  industry,  Washington,  DC,  November  20,  1996 


In  January,  I  had  the  privilege  of  speaking  before  the 
Exchequer  Club  on  a  subject  I  felt  strongly  about  at 
the  time  and  feel  strongly  about  today  —  financial 
modernization  and  the  challenges  facing  the  banking 
industry  as  it  moves  into  the  21st  century.  This  after¬ 
noon,  I  want  to  continue  the  discussion  I  began  earli¬ 
er  this  year,  because  the  momentum  for  addressing 
these  issues  has  gained  strength  in  1996.  I  am  hope¬ 
ful  that  in  the  months  to  come,  Congress,  the  admin¬ 
istration,  the  regulatory  community,  and  the  financial 
services  industry  can,  working  together,  continue  to 
move  forward  in  responding  to  the  challenges  of 
financial  modernization. 

As  you  may  recall,  when  we  last  met,  I  spoke  about 
the  need  to  view  financial  modernization  broadly. 
While  some  people  remain  focused  on  whether  and 
how  to  break  down  the  walls  that  the  Glass-Steagall 
Act  raised  between  banking  and  securities,  the  rapid 
development  of  technology  and  the  globalization  of 
the  economy  are  continually  and  dramatically  altering 
the  landscape  of  financial  services  in  fundamental 
ways.  Consequently,  a  truly  modernized  legal  and 
regulatory  structure  for  financial  services  must  take 
into  account  this  changing  financial  services  land¬ 
scape. 

In  addition,  financial  modernization  must  preserve 
and  refine  regulation  to  help  markets  work  efficiently, 
to  ensure  safety  and  soundness,  and  to  protect  con¬ 
sumers.  Our  legal  and  regulatory  structure  must  not 
chill  innovation  or  prevent  financial  service  providers 
from  responding  to  changes  in  the  marketplace. 
Rather,  it  must  offer  banks  and  other  financial  ser¬ 
vices  institutions  the  flexibility  to  develop  new  prod¬ 
ucts  and  services  in  a  prudent  manner,  and  to  adapt 
their  organizational  structures  to  serve  an  evolving 
economy  and  new  consumer  needs. 

So  when  I  talk  about  financial  modernization  I  am 
referring  to  evolution  in  two  areas: 

•  The  evolution  of  financial  products  and  services 
consumers  want  and  need  —  offered  in  a  com¬ 
petitive  environment. 

•  The  evolution  of  the  government's  responsibility 
to  reduce  unnecessary  burden  and  ensure  safe¬ 
ty  and  soundness  of  the  financial  system  as  a 
//hole  including  the  banking  system. 


Even  those  who  share  this  broad  view  of  financial 
modernization  do  not  always  appreciate  the  range  of 
reasons  why  achieving  it  is  so  important. 

Almost  all  observers  recognize  that  financial  modern¬ 
ization  is  good  policy  because  it  promotes  competi¬ 
tion  and  efficiency  within  the  financial  services  indus¬ 
try,  and  increased  competition  and  efficiency  benefit 
consumers.  As  more  providers  compete  to  offer  the 
same  products  and  services,  these  products  and  ser¬ 
vices  are  likely  to  be  offered  at  lower  costs  and 
offered  to  consumers  who  currently  are  not  ade¬ 
quately  served  or  perhaps  not  served  at  all. 
Increased  competition  also  should  drive  innovation  so 
that  new  products  and  services  continually  become 
available  in  the  marketplace.  Throughout  this  centu¬ 
ry,  constant  innovation  has  brought  greater  access  to 
financial  products  and  services  for  more  American 
consumers  and  businesses,  fueling  the  trend  I  have 
called  the  democratization  of  credit  —  a  trend  we 
must  continue  in  the  coming  century. 

Further,  financial  modernization  should  mean  greater 
flexibility  for  financial  service  providers  to  choose  the 
organizational  structure  that  makes  the  most  business 
sense  for  their  institutions.  This  increased  flexibility 
will  reduce  costs,  and  these  savings  can  be  passed 
on  to  consumers.  In  some  cases,  increased  flexibili¬ 
ty  in  structure  may  even  enable  organizations  to  offer 
products  or  services  that  they  could  not  otherwise 
have  offered,  further  benefitting  the  institution  and  the 
consumer.  And  importantly,  greater  flexibility  in  orga¬ 
nizational  form  should  work  to  the  benefit  of  America’s 
community  banks,  which  have  been  and  must  contin¬ 
ue  to  be  valuable  players  in  America’s  financial  ser¬ 
vices  industry. 

But  beyond  the  benefits  of  enhanced  competition, 
expanded  access  and  greater  efficiency  is  a  benefit 
many  fail  to  recognize  and  the  one  I  want  to  empha¬ 
size  today  —  what  broad  financial  modernization  can 
mean  for  safety  and  soundness. 

A  combination  of  forces  at  work  in  banking  today  is 
leaving  banks  with  shrinking  revenue  opportunities 
from  their  traditional  lines  of  business.  I  want  to  cite 
three  examples  of  the  forces  affecting  today's  banks 
that  have  long-term  implications  for  their  vitality  if  we 
do  nothing. 
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First,  even  without  significant  legal  or  regulatory 
change,  developing  technology  and  economic  glob¬ 
alization  has  made  the  financial  services  market 
increasingly  competitive.  American  banks  face  com¬ 
petition  from  non-U. S.  banks  and  from  domestic  and 
foreign  nonbank  financial  services  companies,  such 
as  investment  banks,  securities  houses,  and  insur¬ 
ance  companies.  Increasingly,  competition  comes 
even  from  companies  that  have  not  been  traditional 
financial  services  providers,  such  as  telecommunica¬ 
tions  companies  and  software  development  firms. 

Second,  the  products  and  services  that  financial  ser¬ 
vices  customers  want  and  need  today  have  changed 
and  will  change  greatly  in  the  future.  For  example, 
savers  today  apparently  are  less  interested  in  insured 
deposits  than  in  mutual  funds  and  insurance.  This 
year,  for  the  first  time  in  the  history  of  America,  assets 
held  by  savers  in  mutual  funds  will  outstrip  assets 
held  in  insured  deposits. 

Third,  the  core  of  banking’s  traditional  lending  busi¬ 
ness  is  fast  disappearing.  For  the  last  several 
decades,  more  and  more  of  the  core  business  of 
commercial  banking  —  lending  money  to  business  — 
has  been  taken  away  by  the  capital  markets.  And  the 
portion  of  the  business  appropriated  by  the  capital 
markets  has  been  the  industry’s  most  creditworthy 
business. 

To  recap  —  a  dwindling  core  business,  increased 
competition,  changing  consumer  needs,  and,  most 
significantly,  a  dynamic  environment  in  terms  of  tech¬ 
nological  change  and  globalization  mean  that  bank¬ 
ing  cannot  stand  still. 

If  we  deny  banks  the  opportunity  to  evolve  and  grow 
into  new  financially  related  activities  they  can  engage 
in  safely,  banks  will  be  pressed  to  squeeze  more  prof¬ 
it  out  of  their  dwindling  traditional  activities,  either  by 
moving  further  out  on  the  risk  limb  or  by  shortchang¬ 
ing  basic  risk  management  systems  and  internal  con¬ 
trol  mechanisms  as  they  seek  to  cut  costs  without  los¬ 
ing  revenue.  I  believe  that  a  prudent  increase  in  per¬ 
missible  activities  will  enable  banks  to  establish  a 
more  varied  and  more  stable  mix  of  activities,  helping 
to  balance  and  offset  downturns  in  a  bank’s  tradition¬ 
al  lines  of  business.  Stronger  institutions  with 
increased  profits  and  asset  growth  will  be  better  posi¬ 
tioned  to  meet  the  credit  needs  in  their  communities 
and  in  the  economy  as  a  whole. 

Despite  these  safety  and  soundness  facts,  financial 
modernization  still  remains  unfinished  business.  I 
have  no  doubt  that  the  debate  over  financial  modern¬ 
ization  will  continue,  and  I  am  confident  that  new 
momentum  will  eventually  move  us  forward.  But 


“eventually”  —  as  history  in  this  area  has  taught  us  — 
can  often  be  a  very  long  time  indeed.  We  cannot 
wait,  because  a  failure  to  move  ahead  prudently  in 
the  current  dynamic  environment  is  likely  to  create 
safety  and  soundness  problems  for  the  banking 
industry. 

Banking  must  move  forward  now,  as  best  it  can,  and 
those  of  us  charged  with  safeguarding  the  safety  and 
soundness  of  the  banking  industry  have  a  responsi¬ 
bility  to  act.  Indeed,  a  regulator  who  identifies  a  safe¬ 
ty  and  soundness  issue  —  whether  an  issue  of  imme¬ 
diate  concern  or  one  off  on  the  horizon  with  long-term 
implications  —  and  does  nothing  is  not  doing  his  job 
or  serving  the  public  interest. 

It  was  with  keen  awareness  of  this  responsibility  that 
two  years  ago  we  proposed  a  revision  to  Part  5,  the 
section  of  the  OCC’s  rules  that  establishes  the  process 
and  procedures  for  OCC  to  consider  corporate  appli¬ 
cations  from  national  banks.  We  proposed  to  mod¬ 
ernize  and  streamline  our  application  process  and  to 
make  more  explicit  the  ability  of  banks  to  use  sub¬ 
sidiaries  to  engage  in  a  broad  range  of  activities  that 
are  part  of  or  incidental  to  the  business  of  banking. 

We  have  waited  some  time  before  finalizing  this  rule 
in  deference  to  the  efforts  of  the  last  Congress  to  pass 
legislation  in  this  area.  During  this  same  time  period, 
the  Supreme  Court  has  made  clearer  than  ever 
before  that  President  Lincoln  and  Secretary  Chase,  in 
creating  the  national  bank  charter,  granted  a  broad 
range  of  powers  to  national  banks  that  were  meant  to 
evolve  over  time.  The  Court’s  four  unanimous  deci¬ 
sions  in  the  past  three  years  represent  an  extraordi¬ 
nary  reaffirmation  of  their  original  vision  that  the 
nation’s  economic  vitality  is  dependent  in  large  part 
upon  a  strong  and  ever-adapting  national  banking 
system. 

Part  5  will  effectively  improve  the  way  in  which  we  can 
achieve  that  vision  of  a  vibrant,  market-driven  bank¬ 
ing  system  —  allowing  financial  modernization  in  a 
prudent,  orderly,  and  public  fashion.  Since  we  pro¬ 
posed  our  revision  to  Part  5,  we  have  carefully 
reviewed  our  proposal  and  the  many  thoughtful  com¬ 
ments  we  received  to  make  certain  that,  as  we 
streamline  the  regulation,  we  maintain  the  highest 
safety  and  soundness  standards  and  protect  the 
interests  of  America’s  consumers  and  communities. 
After  this  careful  consideration,  and  mindful  both  of 
the  responsibility  that  led  us  to  propose  these  revi¬ 
sions  two  years  ago  and  of  our  obligation  not  to 
restrict  the  rights  granted  national  banks  by  their 
charters  as  reaffirmed  by  the  Supreme  Court,  this 
morning  I  approved  the  final  version  of  Part  5  for  pub¬ 
lication  in  the  Federal  Register. 
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Part  5  is  the  capstone  to  our  regulatory  review  project, 
a  comprehensive  review  and  revision  of  all  OCC  reg¬ 
ulations.  Part  5  represents  a  fundamental  rethinking 
of  our  corporate  application  procedures.  Building 
upon  our  risk-based  approach  to  supervising  today’s 
banks,  the  rule  employs  different  application  proce¬ 
dures  depending  upon  the  level  of  risk  of  the  pro¬ 
posed  activity  as  well  as  the  financial  strength  and 
operational  capabilities  of  the  institution. 

Part  5  also  applies  this  risk-based  approach  to  the 
activities  permitted  for  subsidiaries  of  national  banks. 
It  allows  well-run  banks  to  establish  subsidiaries  to 
conduct  certain  specified  activities  with  a  simple, 
after-the-fact  notice  and  other  activities  after  an  expe¬ 
dited  review  process.  Further,  under  the  new  rule, 
certain  well-managed  and  well-capitalized  banks  can 
apply  for  a  subsidiary  to  engage  in  activities  that  are 
part  of  the  business  of  banking  or  incidental  to  bank¬ 
ing,  but  potentially  different  from  what  the  bank  may 
engage  in  directly. 

This  provision  establishes  a  process  by  which  the 
OCC  may  consider  whether  to  permit  certain  activi¬ 
ties  for  a  bank  subsidiary  that  we  have  not  previously 
allowed.  But  this  provision  does  not  authorize  any 
particular  activity.  The  OCC  will  publish  notice  and 
seek  comment  before  we  reach  a  decision  on  any 
specific  proposal  to  conduct  an  activity  in  a  sub¬ 
sidiary  that  could  not  be  conducted  in  the  bank  itself. 
We  will  carefully  consider  whether  the  activity  could 
lower  the  bank’s  safety  and  soundness.  And  we  will 
take  a  very  cautious  and  judicious  approach  to 
reviewing  and  deciding  any  requests  made  through 
this  new  process. 

The  two  central  components  of  Part  5  provide  the 
broad  range  of  benefits  from  financial  modernization 
that  I  described  earlier.  First,  the  streamlined  appli¬ 
cation  procedures  promote  safety  and  soundness 
because  they  provide  a  powerful  incentive  for  banks 
to  ensure  that  they  are  well  managed  and  well  capi¬ 
talized  so  they  can  take  advantage  of  expedited  pro¬ 
cessing.  They  enhance  competitiveness  and  effi¬ 
ciency  by  reducing  the  paperwork  that  must  be  filed 
in  connection  with  many  applications  and  simplifying 
the  process  for  charter  conversions,  consolidations, 
mergers,  and  corporate  reorganizations. 

Further,  the  streamlined  procedures  promote  access 
to  credit  For  applications  subject  to  CRA,  we  have 
combined  expedited  processing  with  a  rapid  response 
approach  to  adverse  CRA  comments.  When  appro¬ 
priate,  we  will  conduct  targeted  examinations  during 
the  application  process  to  assess  the  significance  of 
CRA  issues  raised  during  the  comment  period  and 
modify  our  response  to  the  application  if  warranted. 


The  second  component  of  Part  5  —  the  operating 
subsidiary  provision  —  promotes  safety  and  sound¬ 
ness  by  opening  up  the  possibility  of  a  prudent 
increase  in  the  range  of  financially  related  activities 
that  banks,  through  their  subsidiaries,  can  conduct. 
And  the  rule  contains  important  safeguards  to  ensure 
that  any  new  activities  are  conducted  safely  and 
soundly. 

These  safeguards  include  required  internal  controls, 
provisions  to  ensure  the  separate  corporate  identities 
of  the  parent  bank  and  its  subsidiary,  limitations  on 
transactions  between  the  bank  and  subsidiary,  and 
restrictions  on  the  bank’s  ability  to  count  its  invest¬ 
ment  in  the  subsidiary  toward  regulatory  capital 
requirements.  The  OCC  will  impose  additional  safe¬ 
guards  that  may  be  warranted  by  a  particular  activity 
if  we  approve  an  application  for  that  activity. 

The  operating  subsidiary  provision  has  the  potential 
to  increase  competition  in  the  financial  services 
industry  because  bank  subsidiaries  will  be  able  to 
join  nonbanks  in  offering  a  wide  array  of  financial 
products  and  services  that  meet  customer  needs. 
The  provision  further  promotes  competition  and 
enhances  efficiency  because  it  gives  banking  organi¬ 
zations  an  increased  choice  of  how  to  structure  their 
operations.  For  community  banks,  operating  sub¬ 
sidiaries  may  provide  the  only  realistic  option  for 
diversifying  their  activities  to  stay  competitive. 

Finally,  by  enabling  banks  to  operate  more  efficiently 
and  tap  new  profitable  opportunities,  the  operating 
subsidiary  provision  has  the  potential  to  increase  the 
resources  banks  have  available  to  help  meet  credit 
needs  in  the  communities  in  which  they  operate. 
Under  the  CRA  regulation,  the  community  develop¬ 
ment  activities  of  a  bank’s  operating  subsidiary  can 
be  counted  in  the  bank’s  CRA  assessment.  I  would 
not  be  surprised  to  see  banks  creating  operating  sub¬ 
sidiaries  to  further  support  their  community  develop¬ 
ment  activities,  such  as  subsidiaries  that  bring  new 
products  and  services  into  underserved  neighbor¬ 
hoods. 

This  recitation  of  the  benefits  of  Part  5  is  not  intended 
to  suggest  that  this  rule  provides  answers  to  all  the 
difficult  issues  posed  by  the  prospect  of  financial 
modernization.  Like  so  many  advances  in  this  area, 
Part  5  is  a  small  step  forward.  But  Part  5  does  hold 
the  promise  of  significant  progress,  and  it  can  be  a 
powerful  tool  for  expanded  business  opportunities, 
greater  efficiencies,  enhanced  safety  and  soundness, 
and  a  broader  and  less  expensive  array  of  financial 
services  for  America’s  communities  and  consumers 
goals  that  should  be  shared  by  all  supporters  of 
financial  modernization 
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As  we  have  learned,  when  banks  are  afforded  new 
ways  to  take  one  step  forward,  there  will  be  voices 
calling  for  other  changes  that  would  push  them  two 
steps  back.  I  would  like  to  think  that  Part  5  will  be  an 
exception  to  that  rule,  because  it  strengthens  our 
financial  system  and  provides  broad  public  benefits. 
But  I  am  enough  of  a  realist  to  know  otherwise. 

We  know  our  Part  5  process  will  have  its  critics.  It  is 
probably  safe  to  say  that  monopolists  and  protection¬ 


ists  will  not  be  cheering  us  on.  So  it  will  be  up  to 
those  of  us  who  believe  this  is  an  important  move 
toward  needed  financial  modernization  to  make  the 
case  that  Part  5  is  both  crucial  for  America's  banks  to 
remain  competitive  in  the  financial  services  market¬ 
place  and  in  the  general  public  interest.  I  look  for¬ 
ward  to  working  with  those  of  you  who  share  this 
belief  and  our  desire  to  prepare  banking  and  financial 
services  for  the  21st  century. 
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Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency,  before  the 
Women  in  Housing  and  Finance  Technology  Symposium,  on  changes  in  the 
financial  services  industry,  Washington,  DC,  December  4,  1996 


Thank  you  for  asking  me  to  participate  in  this  tech¬ 
nology  symposium.  I  applaud  Women  in  Housing 
and  Finance  for  putting  together  today's  excellent 
program  on  this  important  topic. 

We  are  living  through  a  period  involving  the  most  pro¬ 
found  changes  in  the  financial  services  sector  of  the 
economy  in  over  half  a  century,  and  these  changes 
are  inextricably  linked  with  changes  in  technology. 

The  financial  services  business  is,  after  all,  an  infor¬ 
mation  intensive  business.  And  the  technological 
revolution  that  has  been  taking  place  over  the  last  30 
years  and  is  continuing  today  is  a  revolution  in  infor¬ 
mation  technology. 

In  keeping  with  the  title  of  your  previous  panel,  the 
“Changing  Role  of  Government,"  I  would  like  to 
address  some  of  the  supervisory  issues  —  safety 
and  soundness,  consumer  protection,  and  access  to 
financial  services  —  that  this  technological  revolution 
raises  and  share  with  you  what  some  of  our  respons¬ 
es  have  been  and  should  be.  Because  the  techno¬ 
logical  revolution  presents  both  challenges  and 
opportunities  for  regulators  and  consumers. 

I  would  like  to  speak  about  both  today.  Let's  begin  by 
talking  about  a  few  of  the  challenges  and  how  the 
OCC  is  meeting  them. 

First,  technology  has  increased  the  speed  with  which 
transactions  take  place  and  the  global  nature  of  many 
of  those  transactions.  Moreover,  this  continues  to  be 
a  moving  target  as  both  speed  and  globalization  are 
increasing  in  many  transaction  categories.  For  exam¬ 
ple  today  we  have  automated  trading  of  many  finan¬ 
cial  instruments  that  goes  on  round  the  clock  in  major 
markets  in  different  time  zones  —  New  York,  London, 
Singapore,  Tokyo.  Chicago. 

In  response  to  these  changes  we  now  monitor  both 
markets  and  certain  activities  of  our  largest  institu¬ 
tions  on  essentially  a  full-time  basis.  Our  examiners 
have  increased  their  supervision  of  bank  activities 
outside  the  United  States  And,  I  expect  that  the 
sophistication  of  our  monitoring,  as  well  as  foreign  on¬ 
site  supervisory  activities,  will  continue  to  expand  in 
the  months  and  years  to  come 


Second,  technological  change  has  paved  the  way  for 
new  products  and  services  with  somewhat  different 
risk  profiles  than  traditional  products  and  services. 
For  example,  derivatives  didn't  exist  to  any  significant 
degree  15  years  ago  and  today  the  notional  value  of 
derivatives  is  more  than  $19  million.  Expanding  activ¬ 
ity  in  this  area  led  the  OCC  to  create  a  new  capital 
markets  unit  made  up  of  supervisors  and  economists, 
publish  detailed  guidance  and  refinements  to  that 
guidance,  and  create  new  examination  modules  in 
this  area,  all  since  1993. 

On  a  bit  more  topical  note,  this  past  Monday,  we 
approved  national  bank  participation  in  an  electronic 
money  venture  —  the  Mondex  stored  value  card  sys¬ 
tem.  Mondex  was  developed  in  Great  Britain  by 
National  Westminister  Bank.  In  its  action  on  Monday, 
the  OCC  approved  an  application  from  several 
national  banks  to  establish  U.S.  operating  sub¬ 
sidiaries  that  will  make  investments  in  two  limited  lia¬ 
bility  companies.  These  companies  will  operate  the 
Mondex  stored  value  system  in  the  United  States. 
One  company  will  create,  sell,  and  redeem  Mondex 
stored  value  cards  in  exchange  for  dollars.  The  other 
limited  liability  company  will  act  as  a  licensing  and 
servicing  entity. 

The  advent  of  the  electronic  money/stored  value  card 
in  the  U.S.  is  a  development  that  promises  increased 
convenience  for  consumers  and  a  somewhat  new 
role  for  banking  organizations.  But,  of  course,  we  rec¬ 
ognize  that,  as  with  any  financial  product,  stored 
value  card/electronic  money  networks  present  the 
institutions  involved  with  some  risks  —  risks  that  are 
somewhat  unique  to  the  new  product.  Accordingly, 
under  terms  of  the  OCC’s  approval  for  banks  to  invest 
in  these  companies,  the  limited  liability  companies 
are  subject  to  examination,  supervision,  and  regula¬ 
tion  by  the  OCC. 

Third,  technology  does  not  just  create  new  products 
and  services,  but  it  can  change  the  way  traditional 
products  and  services  are  offered.  We  are  just  now 
seeing  the  burgeoning  of  home  banking  and  the  use 
of  credit  scoring  models.  These  changes  potentially 
offer  bank  customers  greater  convenience  and  lower 
costs,  but  here  again,  they  give  rise  to  new  types  and 
combinations  of  risks.  And,  as  a  responsible  super- 
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visor  we  have  had  to  become  conversant  with  new 
areas,  such  as  encryption  technologies  and  modeling 
techniques. 

To  keep  up  with  these  and  other  changes  we  have 
formed  a  Bank  Technology  Committee  to  help  us  both 
respond  to  and  anticipate  change.  Just  recently  the 
OCC’s  Bank  Technology  Committee  assessed  how 
banks  in  our  northeastern  district  are  employing  vari¬ 
ous  technologies  today  and  how  they  plan  to  use 
them  in  the  future. 

We  looked  at  all  banks  in  this  region,  over  250  com¬ 
munity  banks,  nearly  50  federal  branches,  and  over 
25  regional  banks.  We  gauged  their  level  of  involve¬ 
ment  in  a  variety  of  technologies  —  from  the  most 
basic,  such  as  call  centers  offering  24-hour  telephone 
access  to  bank  services  and  information,  to  the  more 
advanced  technological  efforts,  such  as  PC  banking, 
imaging  and  profitability  systems. 

We  found  that  these  banks  are  actively  exploring  new 
opportunities  and  many  are  developing  roll-out  time 
lines  in  all  technology  areas.  For  the  most  part,  these 
banks  seem  to  recognize  not  only  the  importance  of 
pursuing  technological  possibilities,  but  the  need  to 
be  prudent  in  determining  what  makes  best  sense  for 
their  individual  markets,  customer  needs,  and  busi¬ 
ness  strategies.  Institutions  taking  this  tack  under¬ 
stand  that  it  makes  far  more  sense  to  research  and 
understand  technology  and  its  evolution  before  rush¬ 
ing  head-long  to  implement  it  or  locking  into  a  system 
that  may  not  offer  long-term  advantages. 

A  fourth  area  where  technological  change  presents 
the  supervisor  with  very  serious  challenges  is  in  the 
consumer  fraud,  disclosure,  and  liability  areas.  While 
such  innovations  as  banking  on  the  Internet  offer  con¬ 
sumers  potentially  greater  convenience  and  cost  sav¬ 
ings,  they  also  raise  new  concerns. 

Consider  this  hypothetical  scenario.  A  consumer 
logs  on  to  the  Internet,  surfs  to  a  web  site  of  some¬ 
thing  called  the  Oxford  Internet  Bank,  and  gets  inter¬ 
ested  in  one  of  its  products  or  services.  In  fact,  the 
consumer  does  not  know  whether  there  even  is  an 
Oxford  Internet  Bank,  nor  where  the  bank  is  actually 
located.  Moreover,  in  transferring  credit  card  infor¬ 
mation  to  Oxford  Internet  Bank,  there  are  issues  of 
data  security  and  personnel  privacy. 

These  issues  are  by  no  means  easy  ones,  because 
technological  advances  create  a  moving  target,  activ¬ 
ity  to  date  is  limited,  and  fashioning  a  remedy  for  a 
potential  problem  that  does  not  yet  exist  can  chill 
development  of  products  and  services  that  may  ulti¬ 
mately  benefit  the  consumer.  That  is  why  we  formed 


the  Electronic  Money  Consumer  Task  force  made  up 
of  several  relevant  governmental  departments  and 
agencies  that  will  be  addressing  these  issues  in  detail 
over  the  next  18  months. 

Fifth,  it  is  incumbent  upon  both  supervisors  and  the 
industry  to  recognize  that  the  new  technologies  give 
rise  to  potential  access  challenges  for  low-  and  mod¬ 
erate-income  Americans.  These  challenges  arise 
because  of  the  potential  cost  to  consumers  to  partic¬ 
ipate,  at  least  initially,  in  using  new  technology.  These 
issues  will  be  considered  in  earnest  by  the  Consumer 
Task  Force,  the  Treasury,  and  other  parts  of  the  gov¬ 
ernment  as  these  new  technologies  mature  further. 

At  the  same  time,  I  also  anticipate  that  these  tech¬ 
nologies  will  resolve  a  number  of  access-to-financial 
services  problems  that  have  bedeviled  policy  makers 
for  the  last  several  decades. 

Because  rapid  changes  in  information  technology 
reduce  dramatically  the  per  unit  cost  of  the  applica¬ 
tion  of  that  technology,  lower  value,  higher  volume 
transactions  can  be  conducted  in  a  more  cost  effec¬ 
tive  fashion.  And  it  is  these  lower  value  and  higher 
volume  transactions  that  are  often  most  at  issue  when 
access  for  low-  and  moderate-income  individuals  are 
discussed. 

For  example,  the  unit  costs  of  teller  and  telephone 
transactions  are  considerably  greater  than  ATM  and 
computer  driven  banking  transactions.  A  recent 
study  showed  that  the  cost  per  transaction  is  $1.07 
for  a  full  service  bank,  54  cents  for  a  telephone,  27 
cents  for  an  ATM,  but  just  a  penny  and  a  half  for  PC 
banking. 

Similarly,  technology  may  make  it  less  expensive  to 
make  certain  loans  and  provide  other  services 
through  the  use  of  these  alternative  delivery  chan¬ 
nels.  As  a  result,  we  are  already  seeing  banks  part¬ 
ner  with  community-based  organizations  for  the  local 
delivery  of  products  and  services  with  the  use  of 
these  new  delivery  channels. 

Perhaps  of  greatest  significance,  the  Federal 
Financial  Management  Act  of  1994  requires  that  all 
federal  payments,  other  than  tax  refunds,  be  made  by 
electronic  funds  transfer  by  January  1.  1999  This 
requirement,  coupled  with  the  technological  changes 
that  make  it  possible,  offer  the  possibility  for  the  first 
time  that  a  high  percentage  of  low-  and  moderate- 
income  Americans  may  actually  have  accounts  with 
financial  institutions.  As  you  are  aware.  Under 
Secretary  of  the  Treasury  Jerry  Hawke  is  in  charge  of 
this  important  project. 
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This  project  illustrates  the  importance  of  government 
and  the  private  sector  not  merely  staying  on  top  of  the 
new  technology,  but  also  using  its  power  as  an  oppor¬ 
tunity  to  achieve  objectives  that  the  public  wants. 

In  the  consumer  area  generally,  it  is  not  enough  to 
make  sure  that  the  new  technologies  be  used  so  that 
consumer  well  being  is  not  adversely  affected. 
Rather,  the  technologies  offer  the  possibility  of  better 
quality  disclosures,  a  decline  in  fraud  and  other 
crimes  in  addition  to  new  products,  greater  conve¬ 
nience,  and  lower  cost. 

Finally,  technology  offers  government  the  opportunity 
to  do  a  better  job  in  safety  and  soundness  supervi¬ 
sion.  In  this  regard,  I  want  to  say  a  few  words  about 
what  we  have  been  doing  at  the  OCC. 

Just  this  week,  the  OCC  began  conducting  its  first 
pilot  bank  examination  with  a  new  computer  system 
and  software  program  in  a  community  bank  in  the 
Northeast.  We  have  developed  this  software  pro¬ 
gram,  which  we  call  Examiner  View,  to  help  our  bank 
examiners  plan  supervisory  strategies  for  individual 
banks  and  to  conduct  exams  more  efficiently  and  with 
less  burden  to  the  bank. 

This  program  will,  we  hope,  provide  us  the  ability  to 
significantly  simplify  and  speed  the  examination 
process,  while  at  the  same  time  providing  much  more 
comprehensive  aggregate  data  from  our  supervision 
activities.  With  this  program,  an  examiner  will  be  able 
to  use  his  or  her  laptop  to  maintain  and  track  institu¬ 
tion  information  and  conduct  an  exam  from  A  to  Z. 
The  ongoing  supervision  record  will  allow  examiners 
to  access  core  data  such  as  indicators  of  bank  struc¬ 
ture  and  performance,  track  matters  requiring  board 
attention  and  recommendations,  and  monitor 
enforcement  actions. 

Further,  examiners  will  use  the  system  to  plan  an 
examination  strategy  and  assign  personnel  who  will 
perform  the  specific  tasks  of  the  examination.  And  by 
automating  the  reporting  and  documentation  of  exam 
activities,  we  will  be  able  to  cut  the  time  our  examin¬ 
ers  spend  performing  duplicative  paperwork  func¬ 
tions  We  intend  to  refine  the  program  based  on  what 
we  learn  from  this  current  pilot  and  expand  its  use  in 
the  coming  year. 

With  more  extensive  computer  access  to  OCC  sys¬ 
tems  our  bank  examiners  will  also  have  access  to  an 
array  of  tools  that  can  further  increase  the  value  and 


efficiency  of  our  supervision.  These  tools  are  also 
available  to  our  OCC  analysts  and  managers  as  they 
conduct  financial  research  and  analyze  emerging 
trends  in  the  financial  services  industry. 

In  September,  we  launched  our  Industry  Sector 
Information  Service  (ISIS).  ISIS  is  designed  to 
improve  our  credit  examination  capabilities  by  pro¬ 
viding  timely  and  convenient  business  information  to 
bank  examiners  on  an  industry-by-industry  basis  as 
well  as  on  a  company-by-company  basis.  Another 
system,  our  Integrated  Banking  Information  System 
(IBIS),  gives  our  staff  instant  access  to  information 
such  as  call  report  data,  CAMEL  and  CRA  ratings, 
and  pending  mergers  or  acquisitions. 

Beginning  next  year,  this  data  will  be  available  to  all 
employees  in  a  form  that  allows  modeling,  economic 
analysis,  and  rapid  retrieval.  Also  in  1997,  a  new 
database  will  allow  examiners  and  analysts  to  review 
individual  bank  performance  under  alternative  eco¬ 
nomic  conditions.  For  example,  this  will  offer  us 
greater  ability  to  look  at  how  a  bank  that  is  heavily 
reliant  on  consumer  credit  loans  has  performed  — 
and  is  likely  to  perform  —  in  an  economic  downturn 
and  enable  our  staff  to  better  anticipate  when  and 
how  a  bank  might  see  problems  in  the  future. 

Now,  of  course,  these  systems  hold  a  great  deal  of 
potential  —  in  theory.  But  information,  no  matter  how 
readily  available  or  easy  to  manipulate,  only  has  real 
value  when  it  is  used  effectively.  That  is  why  a  team 
of  our  examiners  and  economists  is  developing  a  set 
of  resources  (models  for  bank  risk,  filters  for  credit 
concerns)  that  will  be  used  in  concert  with  these  data 
systems  to  provide  us  a  more  complete  picture  of 
bank  performance.  This  is  an  area  of  constant  growth 
as  we  refine  our  knowledge  and  improve  our  analyti¬ 
cal  techniques. 

Technology  holds  great  opportunities  for  financial  ser¬ 
vices  providers  and  for  the  American  public.  The 
country’s  regulators  will  play  a  leading  role  in  realizing 
the  potential  technology  affords,  by  working  with  the 
financial  industry  and  our  international  peers  to 
address  both  safety  and  soundness  issues  and  con¬ 
sumer  concerns  about  privacy,  accessibility  and  reli¬ 
ability.  And  I’m  confident  that  technology  will,  itself, 
become  an  even  more  valuable  tool  in  the  regulators’ 
arsenal  in  the  years  to  come  as  we  carry  out  our  tra¬ 
ditional  role  of  ensuring  safety  and  soundness  and 
safeguarding  the  public  interest. 
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Remarks  by  Eugene  A.  Ludwig,  Comptroller  of  the  Currency, 
before  The  Brookings  Institution,  on  the  impact  of  the  Federal 
Deposit  Insurance  Corporation  Improvement  Act  of  1991, 
Washington,  DC,  December  19,  1996 


It  is  indeed  a  pleasure  to  open  this  National  Issues 
Forum  devoted  to  assessing  the  impact  of  the  Federal 
Deposit  Insurance  Corporation  Improvement  Act  of 
1991  (FDICIA)  five  years  after  its  enactment.  I  want  to 
commend  both  the  Chicago  Clearing  Flouse 
Association  and  The  Brookings  Institution  for  assem¬ 
bling  this  program  and  bringing  together  an  impres¬ 
sive  array  of  speakers  and  commentators.  I  am  very 
honored  to  speak  here  at  Brookings,  an  institution  that 
has  an  impressive  legacy  of  shedding  light  on  some 
of  the  more  complex  issues  of  importance  to  America. 
This  legacy  —  of  providing  a  forum  for  thoughtful 
analysis  as  opposed  to  heated  rhetoric  —  has  served 
all  of  us  who  care  about  addressing  the  nation’s  chal¬ 
lenges  in  a  productive,  collaborative  manner.  I  hope 
I  can  contribute,  in  some  small  way,  to  this  legacy 
today  as  we  discuss  the  importance  of  safety  and 
soundness  legislation  and  the  contribution  FDICIA 
has  made  to  a  goal  we  all  share  —  a  stronger 
American  financial  services  industry. 

FDICIA  has  been  called  by  some  the  most  important 
piece  of  bank  safety  and  soundness  legislation  since 
the  Great  Depression.  Of  course,  its  critics,  during 
the  legislative  debate  and  since  FDICIA  became  law, 
have  also  called  it  other  things  .  .  .  things  that  deco¬ 
rum  does  not  allow  me  to  repeat  publicly.  The  ques¬ 
tion  I  would  like  us  to  consider  this  morning,  as  we 
recognize  FDICIA  on  its  fifth  anniversary,  is  this:  one 
cheer,  two  cheers,  or  three  cheers  for  FDICIA? 

In  the  best  traditions  of  Brookings,  let  us  begin  by 
careful  consideration  of  what  we  know  based  on  our 
experiences  living  with  FDICIA  over  these  past  five 
years. 

First,  we  know  that  the  banking  industry  today  is  quite 
strong.  Notwithstanding  dire  predictions  by  some 
that  FDICIA  would  overburden  the  banking  industry 
and  send  it  into  a  sharp  decline,  the  last  five  years 
have  seen  record  bank  profitability  and  increased 
vitality,  as  the  number  of  failed  or  assisted  banks 
dropped  from  82  in  1991  to  just  5  in  1996. 
Commercial  bank  earnings  in  the  third  quarter  of 
1996  made  it  the  third  most  profitable  quarter  ever 
recorded,  with  earnings  over  $13  billion  and  a  return 
on  assets  of  1.26  percent.  Bank  earnings  for  all  of 
1996  are  projected  to  exceed  $50  billion.  Given  the 
sound  economy,  it  almost  certainly  is  a  stretch  to 


claim  that  FDICIA  caused  this  improved  picture,  but  it 
is  fair  to  say  that  the  law  did  not  set  off  the  downward 
spiral  feared  by  those  who  believed  it  would  be  too 
onerous. 

Second,  we  know  that  the  banking  industry  is  better 
capitalized  than  at  any  time  in  our  professional  life¬ 
times.  The  most  recent  data  show  that  the  country’s 
commercial  banks  are  capitalized  to  the  tune  of  over 
$423  billion,  with  an  equity-to-asset  ratio  of  8.3  per¬ 
cent,  the  highest  level  in  decades  and  160  basis 
points  higher  than  the  6.71  percent  when  FDICIA  was 
signed  into  law.  Even  if  FDICIA  cannot  plausibly  be 
credited  with  the  industry’s  record  profitability,  I  think 
it  must  be  credited,  at  least  in  part,  with  this  notewor¬ 
thy  increase  in  capital.  FDICIA  required  each  feder¬ 
al  bank  regulatory  agency  to  biennially  review  its  cap¬ 
ital  standards  for  insured  depository  institutions  and 
to  revise  its  risk-based  capital  standards  to  ensure 
that  those  standards  take  adequate  account  of  inter¬ 
est  rate  risk,  concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  As  the  OCC  noted  in  its 
response  to  GAO’s  audit  report,  Bank  and  Thrift 
Regulation:  Implementation  of  FDICIA’s  Prompt 
Regulatory  Action  Provisions ,  from  the  passage  of 
FDICIA  through  the  end  of  1995,  equity  capital  at 
commercial  banks  increased  from  $231.7  billion  to 
$349.9  billion  —  an  increase  of  51  percent  in  only 
three  years.  During  this  same  period,  the  aggregate 
commercial  bank  equity-to-total  asset  ratio  increased 
from  6.75  percent  to  8.1 1  percent  —  its  highest  level 
since  the  1960s  —  while  the  risk-based  capital  level 
increased  from  10.67  percent  to  12.78  percent.  A 
number  of  studies  have  found  that  increases  in  bank 
capital  levels  and  capital-to-asset  ratios  in  recent 
years  have  been  a  response  to  regulatory  changes, 
including  FDICIA,  and  the  greatest  response  has 
come  from  previously  undercapitalized  institutions. 
There  should  be  little  doubt  that  FDICIA  is  part  of  the 
reason  for  the  positive  capital  picture  we  see  today. 

Third,  we  know  that  the  FDICIA  of  today  has  benefit- 
ted  from  some  fine-tuning.  Congress  recognized  that 
some  parts  of  FDICIA  could  be  amended  in  a  way 
that  provided  greater  flexibility  without  sacrificing  the 
law’s  intent.  For  example,  changes  to  FDICIA  since 
its  enactment  have  (1)  permitted  CAMEL  1  and  2 
institutions  with  less  than  $250  million  in  assets  to  be 
examined  on  an  18-month  cycle  rather  than  annually; 
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(2)  eliminated  the  requirement  that  independent  audi¬ 
tors  attest  to  an  institution’s  compliance  with  safety 
and  soundness  rules  as  part  of  the  annual  audit;  (3) 
removed  the  banking  agencies’  authority  to  set  com¬ 
pensation  levels  for  insured  institutions,  and  (4) 
exempted  some  branch  closings  from  FDICIA’s 
requirement  of  90-day  prior  notices. 

Fourth,  we  know  —  or  at  least,  based  on  my  observa¬ 
tions  as  Comptroller,  I  believe  —  that  FDICIA  has 
advanced  the  banking  industry’s  safety  and  sound¬ 
ness  focus  by  encouraging  bank  management  to  bet¬ 
ter  identify  and  control  risk.  To  put  a  fine  point  on  it, 
the  knowledge  that  reductions  in  capital  will  trigger 
the  prompt  corrective  actions  required  by  FDICIA  cre¬ 
ates  a  healthy  caution  within  the  industry. 

That  is  a  relevant  part  of  the  picture  of  banking  over 
the  last  five  years,  but  I  believe  that  the  jury  is  still  out 
on  FDICIA’s  long-term  significance  for  bank  safety 
and  soundness.  FDICIA  may  be  a  step  forward,  but 
how  great  a  step  is  uncertain.  For  although  the 
emphasis  on  capital  is  clearly  positive  —  as  is  much 
of  the  impact  of  the  prompt  corrective  action  rubric  — 
two  factors  remain  unclear.  First,  it  is  not  clear  to  what 
extent  the  strong  economy  has  masked  some  of 
FDICIA's  downsides.  And  second,  a  related  point,  it 
is  simply  not  clear  whether  FDICIA  will  tie  the  super¬ 
visors'  hands  too  tightly  in  a  period  of  genuine  crisis. 

It  must  be  remembered  that  FDICIA  —  or  any  law  — 
cannot  by  itself  guarantee  the  safety  and  soundness 
of  the  American  banking  system.  Safety  and  sound¬ 
ness  demands  continuing,  forward-looking  supervi¬ 
sion.  FDICIA  sets  benchmarks,  strengthens  capital, 
and  creates  a  prompt  corrective  action  framework. 
But  prompt  corrective  action  is  something  of  a  blunt 
instrument.  The  responsibility  falls  to  the  supervisor 
to  work,  in  a  preemptive,  rather  than  merely  a  correc¬ 
tive  capacity,  to  ensure  that  institutions  are  well  man¬ 
aged  and  risk-focused  so  that  FDICIA’s  blunt  instru¬ 
ment  is  less  likely  to  be  put  to  use. 

This  has  challenged  the  regulatory  community  to 
change  along  with  the  evolution  of  the  financial  ser¬ 
vices  industry.  Since  FDICIA,  the  OCC  has  strength¬ 
ened  and  modernized  its  supervisory  program  to  help 
us  better  detect  problems  before  they  can  infect  the 
overall  health  of  the  banks  we  regulate.  Most  impor¬ 
tantly,  we  have  adopted  an  approach  called 
Supervision  by  Risk.  Supervision  by  Risk  uses  risk  as 
the  organizing  principle  for  all  of  our  safety  and 
soundness  supervision.  To  do  this,  we  defined  a  set 
of  nine  risks  for  our  examiners  to  focus  on:  strategic 
risk  reputation  risk,  credit  risk,  interest  rate  risk,  liq¬ 
uidity  risk,  price  risk,  foreign  exchange  risk,  transac¬ 
tion  risk  and  compliance  risk  Using  the  Supervision 


by  Risk  method,  our  examiners  can  gauge  the  quan¬ 
tity  of  risk  exposure  across  the  entire  spectrum  of  a 
bank’s  activities  and  assess  bank  management’s  abil¬ 
ity  to  identify,  monitor,  and  control  risk.  Although  this 
program  is  still  being  refined,  it  has  been  copied 
widely  by  other  financial  services  supervisors,  partic¬ 
ularly  by  foreign  regulators  as  they  seek  to  improve 
the  effectiveness  of  their  supervision. 

In  addition  to  Supervision  by  Risk,  over  the  last  sev¬ 
eral  years  the  OCC  has  taken  a  number  of  other  steps 
to  strengthen  its  supervision.  We  have  placed  height¬ 
ened  emphasis  on  economic  analysis  —  both  in  pub¬ 
lic  policy  debate  and  in  supervision.  It  is  my  belief 
that  to  be  a  responsible  regulatory  agency,  the  OCC 
must  energize  and  contribute  to  the  marketplace  of 
ideas.  Our  Bank  Research  Division  has  hosted  sev¬ 
eral  conferences  in  recent  years.  George  Kaufman 
—  one  of  the  organizers  of  today’s  conference  — 
helped  organize  our  conference  on  systemic  risk.  We 
also  formed  a  Risk  Analysis  Division  within  the 
Economics  Department  to  build  additional  expertise 
in  financial  risk  modeling  and  to  share  that  information 
with  examiners  and  policy  makers  within  the  OCC. 

Further,  we  pioneered  the  use  of  economists'  exper¬ 
tise  in  bank  examinations.  For  selected  examina¬ 
tions,  the  OCC  teams  bank  examiners  with  econo¬ 
mists  who  have  expertise  in  the  quantitative  models 
used  by  banks.  This  year,  for  example,  economists 
have  contributed  to  over  40  national  bank  examina¬ 
tions.  Most  of  that  work  has  been  done  by  members 
of  our  Risk  Analysis  Division  in  the  evaluation  of  finan¬ 
cial  risk  —  particularly  interest  rate  risk  and  market 
risk  in  derivatives  activities.  In  addition,  economists 
have  helped  evaluate  bank  models  used  in  the  fair 
lending  area. 

We  have  developed  new  computer  tools  for  risk 
analysis  and  enhanced  supervision.  Just  last  week, 
we  began  test  piloting  a  new  software  system  called 
“Examiner  View"  to  increase  the  quality  of  our  bank 
supervision  and  reduce  burden  for  institutions.  We 
are  also  providing  OCC  examiners,  analysts  and 
managers  a  greater  array  of  technology  tools.  Our 
Industry  Sector  Information  Service  (ISIS)  database 
provides  fundamental  business  information  on  28 
major  industries,  including  recent  trends  and  future 
forecasts.  A  separate  database,  our  Integrated 
Banking  Information  System  (IBIS),  provides  time 
series  data  from  the  FDIC  and  the  Federal  Reserve, 
supervisory  data  on  national  banks  and  structure 
data  on  mergers  and  acquisitions.  These  two  infor¬ 
mation  systems  make  it  possible  for  our  examiners 
and  economists  to  do  statistical  modeling  and  analy¬ 
sis  as  part  of  their  supervision  of  both  individual  insti¬ 
tutions  and  the  banking  system  as  a  whole. 
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We  have  created  the  position  of  Deputy  Comptroller 
for  Risk.  This  position,  filled  today  by  one  of  the 
OCC’s  most  seasoned  examiners,  helps  us  identify 
and  respond  to  new  risks  arising  from  the  evolving 
business  of  banking.  The  OCC  is  the  first  agency  to 
assign  a  senior  official  full  time  to  look  for  emerging 
risks  in  the  banking  system.  Working  closely  with 
other  units  within  the  OCC,  the  Deputy  Comptroller  for 
Risk  identifies  potential  risks  in  the  banking  system 
and  recommends  actions  both  for  banks  and  for  the 
OCC  to  better  manage  those  risks.  This  week,  for 
example,  the  OCC  released  the  results  of  our  survey 
describing  how  large  national  banks  are  using  capital 
allocation  as  a  tool  to  measure  risk  vis  a  vis  reward  for 
specific  bank  activities  and  products.  While  capital 
allocation  techniques  are  still  evolving,  the  survey 
helped  us  identify  seven  characteristics  of  effective 
capital  allocation  programs  to  help  large  banks 
decide  how  they  should  use  this  tool  in  their  risk  man¬ 
agement  programs. 

All  of  these  actions  are  logical  next  steps  to  build  on 
the  supervisory  framework  established  by  FDICIA. 
And  that  brings  me  back  to  my  initial  question:  one 
cheer,  two  cheers,  or  three  cheers  for  FDICIA?  To 
make  that  assessment,  we  need  to  first  answer  some 
additional  questions.  Has  FDICIA,  as  amended  since 
its  enactment,  made  the  banking  system  safer?  And 
second,  how  will  history  ultimately  judge  FDICIA? 


In  answer  to  the  first  question,  I  would  say  yes  —  FDI¬ 
CIA  has  contributed  to  making  the  banking  industry 
safer  than  it  was  in  1991 .  But  I  also  believe  that  what 
we  have  done  in  supervision  has  gone  beyond  FDI¬ 
CIA  to  improve  our  ability  to  identify  and  respond  to 
problems  in  banks  before  these  problems  lead  to  the 
kind  of  losses  that  ultimately  could  trigger  prompt  cor¬ 
rective  action.  When  this  improved  supervision  is 
wedded  with  FDICIA,  as  in  fact  it  already  is,  I  believe 
we  have  made  a  big  step  forward  in  safeguarding 
bank  safety  and  soundness. 

In  answer  to  the  second  question,  regarding  how  his¬ 
torians  will  view  FDICIA,  I  have  to  say  that  five  years 
is  too  short  a  time  to  be  certain  of  its  true  impact  — 
particularly  when  those  five  years  have  been  charac¬ 
terized  by  continued  strengthening  in  the  general 
economy.  Today,  five  years  after  FDICIA’s  enactment, 
the  only  thing  we  can  say  with  certainty  is  that  time 
and  experience  will  be  the  ultimate  arbiter  of  whether 
FDICIA  is  viewed  as  good,  bad  or  neutral. 

From  what  we  know  today,  I  would  not  give  FDICIA 
the  three  cheers  its  most  ardent  advocates  would  pre¬ 
fer,  but  I  would  suggest  that  it  is  deserving  of  at  least 
one  cheer  —  perhaps  even  two.  And  I  am  hopeful 
that  if  regulators  continue  to  take  a  balanced 
approach  to  FDICIA  and  continue  to  strengthen 
supervision,  we  will  be  able  to  say  with  confidence  — 
at  a  conference  of  this  sort  sometime  in  the  future  — 
two  and  possibly  even  three  cheers  for  FDICIA. 
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mortgage  insurance  on  loans  originated  by  the  parent  bank .  743 

Whether  prepayment  fees  on  home  equity  loans  constitute  “inter¬ 
est”  .  744 

Proposal  to  acquire  certificates  of  participating  interest  in  business 

trusts .  745 

CRA  treatment  of  a  small  business  investment  program .  746 
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agency  activities  .  753 

Establishment  of  operating  subsidiary  to  engage  in  computer  net¬ 
working  services  for  other  financial  institutions .  754 

Permission  to  hold  Federal  Plome  Loan  Bank  stock  in  excess  of  the 
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Purchase  of  minority  interest  in  limited  liability  company  .  756 
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Richard  L.  Gray,  Esq. 

Vice  President  and  General  Counsel 

United  Guaranty 

Law  Department 

230  N.  Elm  Street 

P.O.  Box  20597 

Greensboro,  NC  27420-0597 

Dear  Mr.  Gray: 

This  responds  to  your  request  of  September  5,  1996, 
that  the  Office  of  the  Comptroller  of  the  Currency 
(OCC)  confirm  that  a  national  bank  may  establish  an 
operating  subsidiary  to  reinsure  a  portion  of  the  mort¬ 
gage  insurance  on  loans  originated  or  purchased  by 
the  parent  bank  or  one  of  its  affiliates.  Your  request  is 
on  behalf  of  United  Guaranty  Residential  Insurance 
Company,  a  monoline  mortgage  guaranty  insurer, 
which  is  a  member  company  of  American  International 
Group  (AIG).  AIG  is  among  the  nation’s  largest  under¬ 
writers  of  commercial  and  industrial  coverages. 
Based  on  the  information  and  representations  provid¬ 
ed,  and  for  the  reasons  discussed  below,  we  agree 
with  your  conclusion  that  the  proposed  activity  would 
be  permissible  under  the  National  Bank  Act. 

Background 

A.  Mortgage  Guaranty  Insurance  Generally 

Mortgage  guaranty  insurance,  also  known  as  private 
mortgage  insurance,  protects  an  investor  holding  a 
mortgage  loan  against  default  by  the  mortgagor. 
Banks  and  mortgage  lenders  generally  require  that 
borrowers  obtain  mortgage  guaranty  insurance  from 
third-party  mortgage  guaranty  insurers  on  low  down 
payment  loans.1 

Mortgage  guaranty  insurance  has  played  a  vital  role 
in  helping  low-  and  moderate-income  families 
become  homeowners  by  allowing  families  to  buy 
homes  with  less  cash.  Mortgage  guaranty  insurance 
also  has  expanded  the  secondary  market  for  low 
down  payment  mortgages  and  the  funding  available 
for  these  loans.  Government  sponsored  enterprises 
(GSEs)  such  as  the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie  Mac),  and  most 
other  purchasers  in  the  secondary  market,  typically 

For  purposes  of  this  letter  low  down  payment  loans"  are  those  loans 
with  down  payments  of  less  than  20  percent  of  the  property's  value,  or 
oans  with  loan  to  value  ratios  in  excess  of  80  percent 


will  not  consider  purchasing  low  down  payment  con¬ 
ventional  loans  unless  the  loans  have  mortgage  guar¬ 
anty  insurance.  Secondary  market  purchases  of  low 
down  payment  loans  with  mortgage  guaranty  insur¬ 
ance  helped  fuel  the  expansion  in  home  construction 
and  sales  during  the  1970s  and  1980s,  aiding  many 
first-time  and  other  home  buyers.  See  Mortgage 
Insurance  Companies  of  America  1995-1996  Fact 
Book. 

B.  The  Proposed  Reinsurance  Activities 

1.  The  Reinsurance  Relationship  Generally 

Under  the  proposal,  the  subsidiary  would  reinsure2  a 
portion  of  the  mortgage  guaranty  risk  exposure  writ¬ 
ten  by  primary  mortgage  guaranty  insurers,  including 
United  Guaranty,  on  loans  originated  or  purchased  by 
the  parent  national  bank  or  its  affiliates.  The  sub¬ 
sidiary  would  thus  be  assuming  a  portion  of  the  cred¬ 
it  risk  that  the  national  bank  or  its  affiliate  originally 
would  have  accepted  had  it  originated  or  purchased 
the  loan  without  mortgage  guaranty  insurance  in  the 
first  instance.  In  return,  the  primary  mortgage  guar¬ 
anty  insurer  would  pay  the  subsidiary  a  reinsurance 
premium  equal  to  a  percentage  of  the  primary  insur¬ 
er’s  own  premium. 

2.  Standard  Terms  of  United  Guaranty’s  Reinsurance 
Agreement 

United  Guaranty  expects  that  national  banks  general¬ 
ly  will  choose  a  particular  arrangement.  However,  the 
structure  and  terms  of  the  reinsurance  arrangement, 
like  the  terms  of  the  direct  insurance  relationship,  may 
differ  according  to  the  business  plans  and  objectives 
of  the  parties.3  Under  United  Guaranty’s  agreement, 
the  subsidiary  generally  would  agree  to  reimburse 
United  Guaranty  for  direct  paid  losses  in  a  given  peri¬ 
od  within  a  specified  range  of  amount.  United 
Guaranty  would  retain  liability  for  all  losses  up  to  a 
certain  amount  and  above  a  certain  amount.  In 
return,  United  Guaranty  would  pay  to  the  subsidiary  a 
reinsurance  premium  that  United  Guaranty  collects 
on  the  reinsured  loans. 


Reinsurance  is  a  process  whereby  an  original  insurer  reduces  its  risk 
by  passing  part  or  all  of  it  on  to  another  insurance  company  The  orig¬ 
inal  insurer  may  retain  only  a  portion  of  the  risk  and  reinsure  the  balance 
with  a  second  company  that  then  assumes  that  portion  of  the  risk  See 
13A  John  Alan  Appleman  &  Jean  Appleman.  Insurance  Law  and 
Practice  7681  (1976) 

3For  example,  the  terms  of  the  arrangement  may  be  varied  to  suit  a 
national  bank's  business  objectives  For  example,  there  may  be  modi 
fications  to  the  provisions  establishing  the  point  at  which  the  reinsurer 
becomes  liable  for  its  portioin  of  any  claim  payments,  the  initial  capital 
ization  requirement,  or  the  premium  paid 
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3.  Capitalization  and  Reserve  Requirements 

The  capitalization  of  the  subsidiary  would  be  subject 
to  both  initial  and  ongoing  requirements,  which  may 
vary  depending  on  its  size  and  expected  book  of 
business,  and  other  factors.  The  subsidiary  will  main¬ 
tain  a  statutory  contingency  reserve  as  required 
under  state  insurance  regulations.  This  reserve  is  not 
a  separate  reserve  or  liability,  but  a  “reservation  of 
capital”  that  restricts  divident  payments.  United 
Guaranty  represents  that  in  most  states,  the  contin¬ 
gency  reserve  is  accumulated  by  retaining  50  per¬ 
cent  of  earned  premiums  each  year.4  The  subsidiary 
may  make  withdrawals  from  the  contingency  reserves 
to  the  extent  that  losses  exceed  35  percent  of  earned 
premium  in  any  year.  Additional  capital  requirements 
would  be  imposed  under  United  Guaranty’s  standard 
reinsurance  agreement. 

Also,  the  OCC  requires  that  national  banks  hold  cap¬ 
ital  commensurate  with  the  level  and  nature  of  all  the 
risks  of  their  business,  including  the  operation  of 
operating  subsidiaries.  If  the  OCC  determines  that  a 
bank’s  capital  levels  do  not  adequately  protect  the 
bank  from  any  risks  of  the  reinsurance  business  of  its 
subsidiary,  the  ODD  may  use  its  authority  under  12 
CFR  3  to  require  the  bank  to  maintain  additional  cap¬ 
ital.5  Such  a  requirement  could  be  imposed  at  the 
time  a  subsidiary  is  established,  or  thereafter,  based 
upon  the  bank’s  capital  levels  and  the  OCC’s  supervi¬ 
sory  experience  with  the  subsidiary. 

United  Guaranty  represents  that  under  standard 
insurance  accounting  practices  and  the  applicable 
reinsurance  agreement,  the  reinsurer  is  required  to 
establish  the  following  types  of  reserves,  an  unearned 
premium  (UEP)  reserve,  a  loss  reserve,  and  an 
incurred  but  not  reported  (IBNR)  loss  reserve.  The 
UEP  reserve  represents  the  unearned  portion  of  pre¬ 
miums  assumed.  The  loss  reserve  represents  esti¬ 
mated  future  loss  payments  for  loans  that  are  delin¬ 
quent  but  for  which  an  insurance  claim  has  not  yet 
been  perfected  and  paid.  The  IBNR  loss  reserve  is  a 
liability  for  future  estimated  losses  and  loss-adjusted 
expenses  for  loans  which  are  delinquent,  but  not  yet 
reported  as  such  to  United  Guaranty. 


4The  subsidiary  will  invest  its  assets  only  in  investment-grade  debt 
securities  that  are  permissible  investments  for  national  banks  as 
required  by  law. 

5Section  3.10  specifically  authorizes  the  OCC  to  require  higher  capital 
ratios  for  an  individual  bank  in  view  of  its  circumstances.  For  example, 
higher  capital  ratios  may  be  required  for  "a  bank  with  significant  expo¬ 
sure  due  to  the  risks  from  concentrations  of  credit,  certain  risks  arising 
from  nontraditional  activities,  or  management’s  overall  inability  to  moni¬ 
tor  and  control  financial  and  operating  risks  presented  by  concentra¬ 
tions  of  credit  and  nontraditional  activities."  12  CFR  3.10(d). 


4.  Consumer  Provisions 

Banks  generally  purchase  mortgage  insurance 
directly  from  an  insurer  and  charge  the  borrower  for 
the  cost  of  the  insurance.  Those  charges  for  mort¬ 
gage  insurance  are  included  in  the  monthly  pay¬ 
ments  and  annual  percentage  rates  disclosed  by 
banks  to  customers  who  are  shopping  for  a  low 
down  payment  mortgage.  Mortgage  insurance  fees 
thus  will  be  a  component  of  the  costs  customers 
consider  when  comparing  competitive  loan  prod¬ 
ucts. 

In  connection  with  United  Guaranty’s  reinsurance 
agreement  with  a  subsidiary,  United  Guaranty  will 
recommend  that  the  national  bank,  and  any  of  its  affil¬ 
iates  that  may  originate  loans  to  be  included  in  the 
subsidiary’s  reinsurance  program,  disclose  to  bor¬ 
rowers  prior  to  the  loan  closing  that  the  subsidiary 
may  be  providing  reinsurance  and  may  receive  a  por¬ 
tion  of  the  mortgage  insurance  premium.  These  dis¬ 
closures  will  also  assure  borrowers  that  the  existence 
of  the  reinsurance  agreement  does  not  change  the 
premium  paid  for  mortgage  insurance.  Borrowers  will 
also  be  provided  the  option  of  having  their  loan 
excluded  from  the  reinsurance  agreement. 

5.  Safety  and  Soundness  Considerations 

United  Guaranty’s  proposal  includes  safeguards  to 
limit  the  national  bank’s  mortgage  guaranty  reinsur¬ 
ance  risk.  The  national  bank  would  establish  a  state- 
chartered  reinsurer  as  an  operating  subsidiary.  The 
subsidiary  would  be  monoline  company  (that  is,  its 
business  will  be  restricted  to  the  reinsurance  of  mort¬ 
gage  guaranty  insurance)  and  would  reinsure  third 
party  mortgage  guaranty  insurance  only  on  loans 
originated  or  purchases  by  the  national  bank  or  one 
of  its  affiliates.  The  subsidiary  would  not  reinsure 
mortgage  guaranty  risks  on  other  mortgage  loans, 
and  it  would  not  underwrite  mortgage  guaranty  insur¬ 
ance  as  a  primary  insurer,  an  activity  which  the  law  of 
its  chartering  state  may  prohibit. 

The  national  bank’s  own  credit  standards  and  credit 
underwriting  experience  will  provide  a  valuable  safe¬ 
guard  against  excessive  risk  since  the  subsidiary  will 
only  accept  home  mortgage  loan  credit  risks  consis¬ 
tent  with  the  bank's  underwriting  standards.  United 
Guaranty  has  represented  that  under  the  proposed 
arrangement,  in  order  for  loans  originated  or  pur¬ 
chased  by  the  bank  or  its  affiliates  to  receive  mort¬ 
gage  insurance,  these  loans  must  meet  the  bank’s 
credit  standards. 

The  subsidiary’s  risk  exposure  also  will  be  limited 
because  the  subsidiary  will  reinsure  only  a  specified 
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loss  layer  of  United  Guaranty’s  mortgage  guaranty 
risk  exposure  This  means  that  under  many  loss  sce¬ 
narios,  the  subsidiary  will  not  be  required  to  make  any 
payment  under  the  reinsurance  agreement  with 
United  Guaranty. 

The  subsidiary  will  also  be  subject  to  various  forms  of 
regulation  and  oversight  by  regulatory  authorities.6 
As  a  state-chartered  reinsurer,  the  subsidiary  will  be 
subject  to  regulation  by  the  state  insurance  authority 
of  the  state  of  its  domicile  and  applicable  state  law 
requirements  including  licensing,  capital,  and  reserve 
requirements.  Because  the  subsidiary  will  be  receiv¬ 
ing  premiums  and  reinsuring  mortgage  insurance 
provided  by  United  Guaranty,  the  subsidiary  may  also 
be  subject  to  inquiries  from  time  to  time  by  the  insur¬ 
ance  department  of  North  Carolina,  United 
Guaranty’s  state  of  domicile,  or  insurance  depart¬ 
ments  of  other  states  in  which  United  Guaranty  con¬ 
ducts  business.  In  addition,  United  Guaranty  pro¬ 
vides  insurance  to  institutions  that  sell  their  loans  to 
Fannie  Mae  and  Freddie  Mac,  and  both  GSEs  reserve 
the  right  to  examine  United  Guaranty’s  reinsurance 
arrangements. 

In  return  for  accepting  the  limited  credit  risk  associat¬ 
ed  with  the  proposed  reinsurance  arrangement,  the 
subsidiary  will  receive  reinsurance  premiums,  as  well 
as  investment  income  from  its  cash  flow,  providing  a 
potentially  important  source  of  revenue  for  the  bank 
and  its  subsidiary.  United  Guaranty  represents  that  it 
has  entered  into  similar  reinsurance  arrangements 
with  nonbank  mortgage  lenders.  The  proposed  rein¬ 
surance  activities  therefore  may  enable  national 
banks  to  compete  more  effectively  with  nonbank 
mortgage  lenders. 

Analysis 

A.  Statutory  Framework 

The  National  Bank  Act  provides  that  national  banks 
shall  have  the  power: 

[t]o  exercise  ...  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business 
of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt;  by  receiving 
deposits;  by  buying  and  selling  exchange, 
coin,  and  bullion;  by  loaning  money  on  per¬ 
sonal  security;  and  by  obtaining,  issuing,  and 
circulating  notes  .  .  . 

6The  national  bank  also  must  possess  the  appropriate  level  of  insur¬ 
er  '.<•  e/porience  to  charter  and  operate  a  mortgage  guaranty  reinsurer 
effective  /  or  muef  contract  with  a  management  company  to  handle 
rr  e-.e  functions  as  required  by  state  insurance  regulations 


12  USC  24(seventh) 

The  Supreme  Court  has  held  that  this  powers  clause 
is  a  broad  grant  of  the  power  to  engage  in  the  busi¬ 
ness  of  banking,  including,  but  not  limited  to,  the  five 
specifically  recited  powers  and  the  business  of  bank¬ 
ing  as  a  whole.  See  NationsBank  of  North  Carolina, 
N.A.,  v.  Variable  Life  Annuity  Co.,  115  S.Ct.  810 
(1995)  ("VALIC”).  Many  activities  that  are  not  includ¬ 
ed  in  the  enumerated  powers  are  also  part  of  the 
business  of  banking.  Judicial  cases  reflect  three  gen¬ 
eral  principles  used  to  determine  whether  an  activity 
is  within  the  scope  of  “the  business  of  banking.”:  (1) 
is  the  activity  functionally  equivalent  to  or  a  logical 
outgrowth  of  a  recognized  banking  activity;  (2)  would 
the  activity  respond  to  customer  needs  or  otherwise 
benefit  the  bank  or  its  customers;  and  (3)  does  the 
activity  involve  risks  similar  in  nature  to  those  already 
assumed  by  banks.  See,  e.g.,  Merchants’  Bank  v. 
State  Bank,  77  U.S.  604(1871);  M  &  M  Leasing  Corp. 
v.  Seattle  First  National  Bank,  563  F.2d  1377,  1382 
(9th  Cir.  1977),  cert,  denied,  436  U.S.  956(1978); 
American  Insurance  Association  v.  Clarke,  865  F.2d 
278,  282(2d.  Cir.  1988).  Further,  as  the  Supreme 
Court  established  in  the  VALIC  decision,  national 
banks  are  also  authorized  to  engage  in  an  activity  if 
that  activity  is  incidental  to  the  performance  of  the  five 
specified  powers  in  12  USC  24(seventh)  or  incidental 
to  the  performance  of  an  activity  that  is  part  of  the 
business  of  banking. 

B.  ‘Business  of  Banking”  Analysis 

1.  Functionally  Equivalent  to  or  a  Logical  Outgrowth 
of  Recognized  Banking  Functions 

A  national  bank’s  reinsurance,  through  its  subsidiary, 
of  mortgage  loans  made  or  purchased  by  the  bank  or 
its  affiliates,  is  functionally  equivalent  to,  a  logical  out¬ 
growth  of,  the  bank’s  business  of  underwriting  mort¬ 
gage  loans.  National  banks  are  expressly  authorized 
to  make  loans  under  12  USC  24(seventh)  and  to 
underwrite  mortgages  under  12  USC  371.  The  pro¬ 
posed  reinsurance  arrangements  are  comparable  to 
the  extension  of  low  down  payment  mortgage  loans 
without  mortgage  insurance,  but  with  higher  interest 
rates  to  cover  the  risk  of  nonpayment.  Through  the 
reinsurance  vehicle,  the  bank  is  engaged  in  credit 
judgments  and  assumes  credit  risks  indistinguishable 
from  those  involved  in  making  these  mortgage  loans 
without  mortgage  reinsurance.  With  both  arrange¬ 
ments,  the  bank's  decision  to  accept  those  credit 
risks  is  determined  by  the  bank’s  underwriting  stan¬ 
dards,  which  are  derived  from  the  bank's  lending 
experience  and  expertise.  Moreover,  the  risks 
assumed  by  the  bank  are  credit  risks  rather  than 
actuarial  risks.  Unlike  many  traditional  forms  of  insur- 
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ance,  which  relate  to  casualties,  death,  disability,  etc., 
the  subsidiary’s  reinsurance  would  relate  to  the  abili¬ 
ty  of  the  mortgage  borrower  to  pay  the  underlying 
mortgage  obligation.  Thus,  when  reinsuring  a  mort¬ 
gage  guaranty  insurance  risk,  the  subsidiary  would 
assume  credit  rather  than  actuarial  risk. 

The  subsidiary’s  proposed  reinsurance  activities  also 
are  functionally  equivalent  to  a  partial  repurchase  of  a 
national  bank’s  own  loans,  a  traditional  banking  activ¬ 
ity.  It  is  well  established  that  banks  may  originate, 
purchase,  and  sell  mortgage  and  other  loans.  See  12 
USC  371(a);  OCC  Letter  No.  418,  reprinted  in  Fed. 
Banking  L.  Rep.  (CCH)[1988-89  Transfer 
Binder]85,642,  at  78,011  (Feb.  17,  1988)  (referring  to 
origination,  making,  purchase  and  sale  of  real  estate 
loans  as  “centrally  traditional  banking  activities”); 
OCC,  Mortgage  Banking:  Comptroller’s  Handbook  1- 
3,  9-10  (March)  1996).  Under  the  proposed  reinsur¬ 
ance  arrangements,  the  subsidiary  will  accept  from  a 
mortgage  guaranty  insurer  part  of  the  credit  risk  from 
loans  originated  and/or  purchased  by  the  national 
bank  or  its  affiliates.  Both  the  proposed  mortgage 
reinsurance  and  the  purchase  of  participations  in  the 
parent  bank’s  loans  thus  would  involve  credit  deci¬ 
sions  based  on  the  same  underwriting  criteria  and 
comparable  credit  risks.  Both  involve  the  receipt  of 
income  for  assuming  those  credit  risks  and  the 
assumption  of  losses  when  the  borrower  defaults  for 
any  reason.  The  proposed  reinsurance  activities  thus 
are  functionally  equivalent  to  established  bank  lend¬ 
ing  activities. 

The  process  of  reinsuring  mortgage  insurance  in  the 
manner  proposed  by  United  Guaranty  is  “functionally 
interchangeable”  with  the  process  of  lending  and  is 
essentially  a  new  way  of  conducting  an  aspect  of  the 
very  old  business  of  banking.  See  M&M  Leasing 
Corp.  v.  Seattle  First  National  Bank,  563  F.2d  1377, 
1382-1383  (9th  Cir.  1977).  In  the  M&M  Leasing  Corp. 
decision,  the  court  affirmed  the  opinion  of  the 
Comptroller,  holding  that  personal  property  leasing 
was  a  permissible  activity  for  national  banks.  The 
court  concluded  that  leasing,  when  the  transaction 
constitutes  a  loan  secured  by  leased  property,  is 
essentially  the  leaning  of  money  on  personal  security, 
an  express  power  under  the  National  Bank  Act.  Id.  at 
1382.  In  its  analysis,  the  court  discussed  how  finan¬ 
cial  leasing  is  similar  to  lending  on  personal  security, 
serves  the  same  purpose  as  lending,  and  is  “func¬ 
tionally  interchangeable”  with  lending.  The  court 
stressed  that  this  “functional  interchangeability”  was 
the  touchstone  of  its  decision.  Id.  At  1383.  Similarly, 
in  American  Insurance  Association  v.  Clarke,  865  F.2d 
278  (DC  Cir.  1988),  the  court  also  considered  whether 
a  new  activity  was  “functionally  equivalent”  to  a  rec¬ 
ognized  banking  power.  There,  the  court  affirmed  the 


Comptroller’s  opinion  that  the  use  of  standby  credits 
to  insure  municipal  bonds  was  functionally  equivalent 
to  the  issuance  of  a  standby  letter  of  credit,  a  device 
long  recognized  as  within  the  business  of  banking. 
United  Guaranty’s  proposal  that  the  subsidiary  rein¬ 
sure  the  parent  bank’s  and  the  parent  bank’s  affiliates’ 
mortgage  loans  is  clearly  consistent  with  this  line  of 
analysis  and  represents  an  alternative  way  for  a 
national  bank  to  extend  mortgage  loans. 

United  Guaranty’s  proposal  is  also  consistent  with 
other  bank  activities  related  to  banks’  lending  pow¬ 
ers.  Under  12  CFR  7.1013  a  national  bank  may  offer 
debt  cancellation  contracts  for  the  death  or  disability 
of  a  borrower.7  A  bank's  credit  position,  as  reinsurer 
of  mortgage  loans  through  its  subsidiary,  would 
resemble  the  position  assumed  by  lenders  in  issuing 
debt  cancellation  contracts.  In  both  of  these  activi¬ 
ties,  the  initial  credit  decision  also  provides  the  basis 
for  assuming  the  additional  role  involving  the  loan, 
Moreover,  in  both  cases  the  risk  assumed  is  closely 
related  to  the  risk  of  default  that  is  inherent  in  banks’ 
lending  functions.8 

The  fact  that  the  subsidiary’s  reinsurance  activities 
would  include  reinsuring  mortgage  insurance  on  cer¬ 
tain  loans  that  are  not  originated  or  purchased  by  the 
parent  bank,  i.e. ,  mortgage  loans  that  are  originated 
or  puchased  by  the  parent  bank’s  affiliates,  does  not 
affect  the  permissibility  of  United  Guaranty’s  propos¬ 
al.  Under  United  Guaranty’s  proposed  reinsurance 
arrangement,  a  portion  of  the  risk  of  default  associat¬ 
ed  with  a  loan  of  a  mortgage  lending  affiliate  would 
simply  be  transferred  to  the  subsidiary.  According  to 
United  Guaranty,  in  order  for  a  bank’s  loans  and  the 
bank’s  affiliates’  loans  to  receive  mortgage  insurance, 
the  bank  and  the  bank’s  affiliates  must  utilize  and 
meet  the  same  underwriting  standards.  As  a  result, 
the  subsidiary  will  be  reinsuring  essentially  homoge¬ 
nous  mortgage  loans  subject  to  the  credit  guidelines 
of  the  same  banking  company.  The  fact  that  the 
banking  company  may  choose  for  business  reasons 
to  originate  some  portion  of  these  mortgage  loans 
from  the  bank’s  affiliates,  or  to  purchase  some  portion 
of  these  mortgage  loans,  should  not  limit  the  bank’s 


7 See  also  Interpretive  Letter  No.  277,  December  21,  1983,  reprinted  in 
[1983-1984  Transfer  Binder]  Fed  Banking  L.  Rep  (CCH)  85,441  (per¬ 
mitting  national  banks  to  underwrite  credit  life  insurance);  Interpretive 
Ruling  7.1016  (permitting  national  banks  to  issue  and  honor  indepen¬ 
dent  undertakings). 

8Debt  cancellation  contracts  provide  for  the  cancellation  of  specified 
loan  amounts  upon  the  occurrence  of  a  specific  event  (e  g  ,  the  bor¬ 
rower's  death),  whereas  private  mortgage  insurance  covers  mortgage 
loan  defaults  for  any  reason  where  there  is  insufficient  mortgage  loan 
collateral.  Thus,  the  risks  assumed  when  a  bank  reinsures  mortgage 
loans  is  more  analogous  to  a  bank's  lending  than  the  risks  assumed 
when  a  bank  issues  debt  cancellation  contracts 
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authority  to  engage  in  the  proposed  reinsurance 
activity  through  the  subsidiary. 

2  Respond  to  Customer  Needs  or  Otherwise  Benefit 
the  Bank  or  Its  Customers 

United  Guaranty's  proposal  potentially  benefits 
national  banks  and  their  customers.  Banks  and  their 
mortgage  lending  affiliates  usually  require  a  down 
payment  of  at  least  20  percent  of  the  appraised  value 
of  a  home.  However,  banks  and  their  mortgage  lend¬ 
ing  affiliates  will  accept  smaller  down  payments  if 
repayment  of  a  mortgage  is  backed  by  mortgage 
insurance.  Thus,  customers  benefit  from  mortgage 
insurance  because  it  enables  them  to  make  small 
down  payments  on  the  purchases  of  their  homes. 
They  have  the  option  of  paying  the  higher  monthly 
costs  associated  with  low  down  payments,  or  paying 
a  larger  down  payment.  Banks’  involvement  in  mort¬ 
gage  insurance  reinsurance  should  not  diminish  cus¬ 
tomers’  ability  to  obtain  optional  mortgage  insurance, 
and  may  even  increase  competition  and  promote  the 
availability  of  mortgage  insurance  at  competitive 
rates.9 

Additionally,  United  Guaranty  represents  that  its  pro¬ 
posed  reinsurance  program  for  banks  would  particu¬ 
larly  benefit  affordable  housing  borrowers.  United 
Guaranty  participates  in  several  affordable  housing 
loan10  risk  sharing  agreements  that  have  the  same 
basic  characteristics  as  reinsurance  programs, 
although  the  risk  sharing  agreements  are  not  reinsur¬ 
ance  programs.  In  both  types  of  arrangements,  the 
mortgage  lenders  accept  a  limited  amount  of  risk  with 
respect  to  the  ultimate  performance  of  the  insured 
loans.  When  a  lender  enters  into  a  risk  sharing 
arrangement  in  connection  with  its  affordable  housing 
loan  program,  United  Guaranty  is  wiling  to  provide 
more  flexibility  on  underwriting  standards  than  United 
Guaranty  gives  to  other  lenders  who  are  not  “at  risk" 
with  United  Guaranty  on  these  loans.  This  unity  of 
interests  between  the  insurer  and  the  lender  allows 
United  Guaranty  to  permit  the  lenders  to  make  a 
greater  number  of  affordable  housing  loans,  and  to 
obtain  mortgage  guaranty  insurance  for  those  loans. 
United  Guaranty  expects  that  this  experience  will  be 
replicated  in  the  proposed  reinsurance  program  for 
national  banks. 


this  point,  it  is  difficult  ot  measure  or  predict  with  certainty  the  com- 
pet  r  ye  effects  of  banks  participation  in  mortgage  insurance  reinsur¬ 
ance 

,r'United  Guaranty  represents  that  a  loan  it  classifies  as  an  affordable 
housing  loan  typically  has  the  following  characteristics  the  borrower's 
mcome  level  is  at  or  below  1 15  percent  of  the  area  median  income,  or 
the  property  is  located  m  a  specified  geographic  area  and  the  loan  has 
a  ioar  to  value  ratio  of  between  95  and  97  percent 


In  addition,  United  Guaranty  represents  that  some 
national  banks  may  hold  pools  of  affordable  housing 
loans  that  do  not  qualify  for  traditional  mortgage 
insurance  and  therefore  cannot  readily  be  sold  into 
the  secondary  market.  Through  the  type  of  mortgage 
insurance  reinsurance  arrangement  proposed  by 
United  Guaranty,  banks  may  be  able  to  secure  mort¬ 
gage  insurance  for  these  pools  of  loans  and  sell  them 
into  the  secondary  market.  Sales  of  these  pools  of 
loans  into  the  secondary  market  could  further  expand 
the  availability  of  affordable  housing  loans.  To  the 
extent  that  the  proposed  reinsurance  program 
encourages  greater  flexibility  in  underwriting  mort¬ 
gage  insurance  on  affordable  housing  loans,  the  pro¬ 
gram  offers  the  possibility  of  an  important  public  ben¬ 
efit  by  potentially  increasing  the  availability  of  afford¬ 
able  housing  loans. 

United  Guaranty’s  proposal  also  benefits  banks  by 
providing  flexibility  in  structuring  the  banks’  activities 
to  obtain  new  sources  of  credit-related  income. 
Mortgage  guaranty  insurers  assume  some  of  the 
credit  risks  on  a  bank’s  low  down  payment  loans  that 
would  otherwise  be  borne  by  the  bank.  Through  the 
proposed  reinsurance  activities,  a  bank  may  acquire 
additional  mortgage  credit  business  that  can  be  man¬ 
aged  as  part  of  the  bank’s  overall  mortgage  credit  risk 
management  program.  This  additional  business  pro¬ 
vides  the  bank  an  alternative  vehicle  for  achieving 
risk  objectives.  One  alternative  approach  by  which  a 
bank  could  expand  its  mortgage  credit-related  busi¬ 
ness  would  be  to  buy  interests  in  loans  originated  by 
unrelated  lenders.  However,  this  approach  has  the 
drawback  that  the  initial  underwriting  of  the  mort¬ 
gage-related  risk  would  not  have  been  done  by  the 
bank’s  own  (or  an  affiliate’s)  personnel,  using  the 
bank's  underwriting  standards  and  credit  information 
for  the  loans,  or  obtain  appropriate  credit  enhance¬ 
ments  and  guarantees,  since  it  would  not  have  the 
same  familiarity  with  the  borrowers  as  with  its  own  (or 
its  affiliate’s)  loans.  Mortgage  insurance  reinsurance 
may  provide  national  banks  a  means  to  manage  their 
mortgage-related  risk  exposure  that  could  be  prefer¬ 
able  due  to  cost  or  safety  and  soundness  considera¬ 
tions. 

3.  Risks  Similar  in  nature  to  Those  Already  Assumed 
by  National  Banks 

As  discussed,  the  risks  a  national  bank  confronts  in 
reinsuring  mortgage  insurance  in  the  manner  pro¬ 
posed  by  United  Guaranty  are  essentially  the  same 
type  as  the  risks  associated  with  the  permissible 
activities  of  underwriting  mortgage  loans.  Through 
the  proposed  reinsurance  activities,  the  subsidiary 
would  assume  additional  risks  transferred  by  the 
bank  to  a  mortgage  guaranty  insurer  However,  these 
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subsidiary  risks  are  similar  to  risks  that  would  be 
incurred  by  the  bank  or  its  mortgage  lending  affiliates 
on  a  loan  with  a  high  loan-to-value  ratio  not  covered 
by  mortgage  insurance  or  through  purchases  of  par¬ 
ticipations  in  the  bank’s  loans.  Under  the  reinsurance 
agreement,  this  credit-like  risk  is  simply  transferred 
from  the  bank  or  its  mortgage  lending  affiliates  to  the 
mortgage  guaranty  insurer,  and  then  to  the  sub¬ 
sidiary.11  The  subsidiary  receives  compensation  for 
the  risk  of  default  through  its  share  of  premiums  paid 
under  the  reinsurance  contract.  Moreover,  because 
the  underwriting  standards  for  mortgage  insurance 
are  the  same  as  those  for  the  mortgage  loans  them¬ 
selves,  the  subsidiary’s  likelihood  of  liability  on  a 
claim  is  no  different  than  that  of  the  bank  (or  the 
bank’s  mortgage  lending  affiliate)  upon  default  if  the 
loan  were  not  covered  by  mortgage  insurance. 

C.  Incidental  to  the  Business  of  Banking  Analysis 

Even  if  United  Guaranty’s  proposal  were  not  viewed 
as  part  of  the  business  of  banking,  the  proposal  clear¬ 
ly  is  incidental  to  the  business  of  banking.  In  VALIC, 
the  Supreme  Court  expressly  held  that  the  “business 
of  banking”  is  not  limited  to  the  enumerated  powers  in 
12  USC  24(seventh),  but  encompasses  more  broadly 
activities  that  are  part  of  the  business  of  banking. 
VALIC  at  814,  n.2.  The  VALIC  decision  further  estab¬ 
lished  that  banks  may  engage  in  activities  that  are 
incidental  to  the  enumerated  powers  as  well  as  the 
broader  “business  of  banking.” 

Prior  to  VALIC,  the  standard  that  was  often  consid¬ 
ered  in  determining  whether  an  activity  was  inciden¬ 
tal  to  banking  was  the  one  advanced  by  the  First 
Circuit  Court  of  Appeals  in  Arnold  Tours,  Inc.  v.  Camp, 
472  F.2d  427  (1st  Cir.  1972).  The  Arnold  Tours  stan¬ 
dard  defined  an  incidental  power  as  one  that  is  “con¬ 
venient  or  useful  in  connection  with  the  performance 
of  one  of  the  bank’s  established  activities  pursuant  to 
its  express  powers  under  the  National  Bank  Act." 
Arnold  Tours  at  432  (emphasis  added).  Even  prior  to 
VALIC,  the  Arnold  Tours  formula  represented  the  nar¬ 
row  interpretation  of  the  “incidental  powers”  provision 
of  the  National  Bank  Act.  OCC  Interpretive  Letter  494 
(December  20,  1989).  The  VALIC  decision,  however, 
has  established  that  the  Arnold  Tours  formula  pro¬ 
vides  that  an  incidental  power  includes  one  that  is 
convenient  and  useful  to  the  “business  of  banking,” 
as  well  as  a  power  incidental  to  the  express  powers 
specifically  enumerated  in  12  USC  24(seventh). 


11  The  credit-like  risk  transferred  to  the  subsidiary  is  also  similar  to  the 
risk  assumed  by  a  bank  in  repurchasing  an  interest  in  a  loan  that  the 
bank  has  previously  sole,  or  in  retaining  an  interest  in  a  pool  of  loans 
that  the  bank  has  securitized 


The  activity  United  Guaranty  proposes  is  incidental  to 
the  business  of  banking  under  the  Arnold  Tours  stan¬ 
dard.  Reinsuring  mortgage  insurance  in  the  manner 
proposed  by  United  Guaranty  is  incidental  to  a 
national  bank's  express  power  to  make  loans  under 
12  USC  24(seventh).12  The  proposed  activity  is  “con¬ 
venient”  and  “useful”  to  a  national  bank’s  power  to 
make  loans  because  it  will  enable  a  national  bank  to 
structure  mortgage  loans  in  a  more  flexible  way. 
Arnold  Tours? 3  Specifically,  the  proposed  activity  will 
provide  national  banks  an  alternative  structure  for 
making  loans  that  could  otherwise  be  made  with  a 
higher  rate  of  interest  to  cover  the  increased  risk  of 
nonpayment  associated  with  a  low  down  payment.14 
The  proposed  activities  also  provide  national  banks 
an  alternative  to  participating  in  loans  to  expand  their 
credit  activities.  This  flexibility  is  convenient  and  use¬ 
ful  to  banks  in  determining  how  to  structure  their  mort¬ 
gage  lending  activities  in  the  most  efficient  and  prof¬ 
itable  manner  and  in  offering  a  competitive  array  of 
mortgage  lending  products  to  their  customers.  The 
proposed  activities  also  are  incidental  to  lending 
activities  because  they  enable  banks  to  use  existing 
credit  staff  and  credit  expertise  to  generate  addition¬ 
al  revenues  through  activities  that  supplement  the 
banks’  lending  efforts.  The  activities  also  enable 
banks  to  better  manage  their  credit  portfolios. 

Conclusion 

Based  upon  the  foregoing  facts  and  analysis,  we 
agree  with  your  conclusion  that  reinsuring  a  portion  of 
the  mortgage  insurance  on  loans  originated  or  pur¬ 
chases  by  the  subsidiary’s  parent  bank  or  the  bank’s 
mortgage  lending  affiliates,  in  the  manner  described 
herein,  is  permissible  under  the  National  Bank  Act.15 

Julie  Williams 
Chief  Counsel 


12National  banks  are  also  expressly  authorized  to  make  real  estate 
loans  under  12  USC  371. 

13See  also  Franklin  National  Bank  of  Franklin  Square  v.  New  York.  347 
U.S.  373  (1954)  (power  to  advertise  bank  services);  and  Auten  v.  United 
States  National  Bank,  174  U.S.  125  (1899)  (power  to  borrow  money).  In 
these  cases  the  courts'  holdings  relied  on  whether  the  activity  was  “use¬ 
ful." 

14This  same  rationale  also  supports  a  subsidiary's  reinsurance  of  loans 
purchased  by  the  parent  bank  or  the  bank's  affiliate,  since  the  bank  or 
the  affiliate  could  otherwise  have  originated  the  purchased  loan  with  a 
higher  rate  of  interest  to  cover  the  increased  risk  of  nonpayment  asso¬ 
ciated  with  a  low  down  payment. 

15A  specific  proposal  by  a  national  bank  to  establish  a  subsidiary  to 
reinsure  mortgage  insurance  requires  an  application  and  would  be  sub¬ 
ject  to  the  OCC's  review  under  12  CFR  5.34  The  OCC’s  review  would 
include  an  assessment  of  whether  any  supervisory  concerns  or  legal 
issues  in  addition  to  those  discussed  herein  are  presented  in  each 
case.  Also,  of  course,  activities  of  individual  banks  and  their  sub¬ 
sidiaries  are  subject  to  other  applicable  laws  and  regulations 
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744  —  October  1996 

Dear  Sir/Madam: 

This  letter  responds  to  your  inquiry  asking  whether 
prepayment  fees  levied  by  a  national  bank  with 
respect  to  home  equity  loans  constitute  "interest”  for 
purposes  of  12  USC  85.  If  the  fees  do  constitute 
“interest"  and  if  they  are  permitted  by  the  state  where 
the  bank  is  located,  then  section  85  provides  author¬ 
ity  to  the  national  bank  to  charge  those  fees  to  bor¬ 
rowers  who  reside  in  another  state  even  if  that  other 
state  prohibits  the  imposition  of  prepayment  penalties 
in  connection  with  home  equity  loans.  For  the  rea¬ 
sons  set  forth  in  detail  below,  it  is  our  view  that  pre¬ 
payment  fees  constitute  “interest”  for  the  purpose  of 
section  85.  This  interpretation  is  consistent  with  OCC 
precedent  and  regulations  governing  the  definition  of 
“interest"  for  purposes  of  section  85  as  upheld  by  the 
United  States  Supreme  Court.  These  fees  thus  may 
be  assessed  by  a  national  bank  if  similar  charges 
may  be  imposed  by  another  lender  in  the  state  where 
the  national  bank  is  located.  This  is  without  reference 
to  whether  prepayment  fees  are  denominated  by 
state  law  to  constitute  "interest”  and  without  reference 
to  whether  these  prepayment  fees  are  permissible 
under  the  laws  of  another  state  where  the  customer 
may  reside. 

Background 

As  we  understand  the  facts,  the  national  bank  makes 
home  equity  loans  on  a  nationwide  basis.  Under  its 
program,  borrowers  can  choose  between  loans  that 
provide  for  prepayment  fees  and  those  which  do  not. 
If  a  borrower  opts  for  a  loan  that  does  not  impose  a 
prepayment  fee,  the  percentage  rate  is  typically 
about  50  basis  points  higher  than  a  loan  which  pro¬ 
vides  for  a  prepayment  fee.  You  state  that  a  prepay¬ 
ment  provision  used  by  the  national  bank  provides 
that,  during  the  first  three  years  of  the  loan,  the  bor¬ 
rower  may  pay  up  to  20  percent  of  the  original  princi¬ 
pal  amount  of  the  loan  in  any  12-month  period  without 
a  prepayment  fee.  However,  a  prepayment  fee  is 
imposed  if,  during  the  first  three  years,  the  borrower 
prepays  more  than  20  percent  of  the  original  principal 
amount  in  any  12-month  period.  The  amount  of  the 
prepayment  fee  is  six  months  advance  interest  on  the 
amount  prepaid  in  excess  of  20%  of  the  original  prin¬ 
cipal  loan  amount.  There  is  no  prepayment  fee  if  the 
loan  is  prepaid  in  whole  or  in  part  after  the  three-year 
period 

The  information  on  which  this  opinion  relies  is  based  on  your  letter  of 
July  23  1 W  arid  other  material  provided  by  you  to  OCC  staff  both  in 
writing  and  orally 


Discussion 

A.  The  Statute 

Interest  rates  that  national  banks  may  charge  are 
generally  governed  by  12  USC  85  which  provides,  in 
pertinent  part,  that  “Any  association  may  .  .  .  charge 
on  any  loan  .  .  .  interest  at  the  rate  allowed  by  the  laws 
of  the  State  .  .  .  where  the  bank  is  located  .  .  .  ,”2 

You  have  represented  that  the  law  of  that  state  per¬ 
mits  the  prepayment  fees  that  the  bank  imposes. 
Therefore,  these  fees  may  be  imposed  by  national 
banks  under  the  authority  of  this  provision,  if  they  are 
“interest”  within  the  meaning  of  section  85,  even  with 
respect  to  loans  made  to  out-of-state  residents.  See 
Marquette  National  Bank  of  Minneapolis  v.  First  of 
Omaha  Service  Corp.,  439  U.S.  299  (1978). 

B.  The  Regulation 

The  OCC  has  recently  adopted  final  regulations  defin¬ 
ing  “interest”  for  purposes  of  section  85  and  setting 
forth  a  nonexclusive  list  of  examples  of  fees  that  con¬ 
stitute  interest.  This  ruling,  adopted  following  a  notice 
and  comment  rule-making  procedure,  states: 

The  term  “interest”  as  used  in  12  USC  85 


2  Under  the  facts  that  you  have  put  forth,  no  issue  arises  as  to  the  state 
“where  the  bank  is  located."  The  national  bank  is  an  intrastate  national 
bank  with  its  main  office  and  branch  offices  in  one  state.  Thus,  that  is 
the  only  state  whose  interest  rate  restrictions  can  be  applied  under  the 
statutory  standard  upon  which  you  rely.  See  Marquette  National  Bank  of 
Minneapolis  v.  First  of  Omaha  Service  Corp.,  439  U.S.  299(1978). 
Unlike  situations  where  a  bank  has  a  main  office  and  branch  offices  in 
more  than  one  state  there  is  no  reason  to  analyze  which  state  law  gov¬ 
erning  interest  rates  may  be  applied  to  the  transaction.  See,  eg., 
Interpretive  Letter  No.  686,  September  11,  1995,  reprinted  in  [Current 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  i  81,001. 

Section  85  also  sets  forth  alternative  bases  upon  which  national  banks 
may  establish  interest  rates.  You  do  not,  however,  rely  on  those  bases 
and  therefore  this  opinion  does  not  analyze  or  consider  them  Likewise, 
other  provisions  of  federal  law  provide  alternative  bases  upon  which 
national  banks  may  rely  in  setting  interest  rates.  In  this  regard,  we  note 
that  12  USC  1735f-7a(a)  overrides  state  law  with  respect  to  certain 
charges  in  connection  with  loans  secured  by  first  liens  on  residential 
mortgages.  Similarly,  OCC  regulations,  61  Fed.  Reg.  11,294,  11.301 
(March  20,  1996)  (to  be  codified  at  12  CFR  34.20  through  34.25),  over¬ 
ride  state  restrictions  on  adjustable  rate  mortgage  (ARM)  loans,  includ¬ 
ing  restrictions  on  prepayment  penalties,  made  to  finance  or  refinance 
the  purchase  of,  and  secured  by,  a  lien  on  a  one-to-four-family  dwelling 
These  current  provisions  had  their  origin  in  the  OCC's  initial  ARM  regu¬ 
lations  adopted  in  1981  The  OCC,  at  that  time,  made  it  clear  in  the  pre¬ 
amble  to  the  proposed  and  final  regulations  that  this  override  of  state 
law  was  based  on  12  USC  371  and  other  sources  of  statutory  authority 
See  46  Fed  Reg  18,932,  18,942  (March  27,  1981)  (preamble  to  final 
rule  codifying  ARM  regulation  at  12  CFR  29).  45  Fed  Reg  64,196. 
64,198  (September  29.  1980)  (preamble  to  proposed  OCC  ARM  regu¬ 
lation)  Your  inquiry  does  not  rely  on  these  sources  of  statutory  authon 
ty  and,  in  fact,  the  loans  about  which  you  ask  are  not  within  the  scope 
of  12  USC  1 735f-7a(a)  or  the  OCC's  ARM  regulation  Moreover,  you  do 
not  seek  to  override  state  law  with  respect  to  prepayment  penalties  but 
to  apply  state  law  as  incorporated  in  12  USC  85  and  export  it  as  pro¬ 
vided  by  that  statute 
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includes  any  payment  compensating  a  cred¬ 
itor  or  prospective  creditor  for  an  extension  of 
credit,  making  available  of  a  line  of  credit,  or 
any  default  or  breach  by  a  borrower  of  a  con¬ 
dition  upon  which  credit  was  extended.  It 
includes,  among  other  things,  the  following 
fees  connected  with  credit  extension  or  avail¬ 
ability:  numerical  periodic  rates,  late  fees,  not 
sufficient  funds  (NSF)  fees,  overlimit  fees, 
annual  fees,  cash  advance  fees,  and  mem¬ 
bership  fees.  It  does  not  ordinarily  include 
appraisal  fees,  premiums  and  commissions 
attributable  to  insurance  guaranteeing  repay¬ 
ment  of  any  extension  of  credit,  finders’  fees, 
fees  for  document  preparation  or  notariza¬ 
tion,  or  fees  incurred  to  obtain  credit  reports. 

61  Fed.  Reg.  4849,  4869  (February  9,  1996)  (to  be 
codified  at  12  CFR  7.4001(a)  (“section  7.4001(a)”)). 
The  United  States  Supreme  Court  unanimously 
upheld  this  ruling  earlier  this  year  in  the  context  of  a 
case  in  which  plaintiffs  argued  that  late  fees  were  not 
properly  considered  to  be  interest  for  purposes  of 
section  85  and,  thus,  not  subject  to  exportation.  See 
Smiley  v.  Citibank  (South  Dakota)  N.A.,  64  U.S.L.W. 
4399  (1996)  (Smiley). 

C.  Applicability  of  the  regulatory  definition  of 
‘‘interest’’  to  prepayment  fees 

We  note  that,  as  recognized  and  upheld  by  the 
Supreme  Court  in  Smiley  section  7.4001(a)  draws  a 
line  between  charges  that  fit  within  the  definition  of 
interest  and  “all  other  payments.”  Included  in  the  reg¬ 
ulation’s  list  of  non-interest  charges  are  appraisal 
fees,  premiums  and  commissions  attributable  to 
insurance  guaranteeing  repayment  of  any  extension 
of  credit,  finders’  fees,  fees  for  document  preparation 
or  notarization,  or  fees  incurred  to  obtain  credit 
reports.  See  61  Fed.  Reg.  at  4869.  The  Supreme 
Court  explicitly  upheld  this  distinction  stating: 

[l]t  seems  to  us  quite  possible  and  rational  to 
distinguish,  as  the  regulation  does,  between 
those  charges  that  are  specifically  assigned 
to  such  expenses  and  those  that  are 
assessed  for  simply  making  the  loan,  or  for 
the  borrower’s  default.  In  its  logic,  at  least,  the 
line  is  not  ‘arbitrary  [or]  “capricious”  .... 

Smiley  at  p.  4401 .  It  is  clear  on  which  side  of  the  line 
prepayment  penalties  fall.  While,  as  discussed,  pre¬ 
payment  penalties  clearly  constitute  “payment  com¬ 
pensating  a  creditor  ...  for  an  extension  of  credit  .  .  . 
or  any  default  or  breach  by  a  borrower  of  a  condition 
upon  which  credit  was  extended,”  the  definition  set 
forth  in  section  7.4001(a),  they  just  as  clearly  do  not 


constitute  a  charge  that  "is  specifically  assessed'  to 
cover  the  cost  of  an  activity  or  service,  such  as  those 
listed  in  section  7.4001(a),  pertinent  to  making  the 
loan. 

The  history  of  section  7.4001(a)  provides  further  sup¬ 
port  for  this  conclusion.  The  OCC  has  been  explicit 
that  the  examples  of  fees  considered  to  be  “interest” 
do  not  constitute  an  exclusive  list.  As  stated  in  the 
general  rule  set  forth  in  section  7.4001(a),  “interest” 
includes  “any  payment"  to  a  creditor  for  an  extension 
of  credit  or  any  default  or  breach  of  a  condition  by  a 
borrower.  Moreover,  in  adopting  the  final  rule,  the 
OCC  stated  in  the  preamble,  “the  ruling  is  not  intend¬ 
ed  to  be  a  comprehensive  treatment  of  the  issue,  and 
other  fees  or  charges  may  also  be  found  to  be  com¬ 
ponents  of  interest.”  61  Fed.  Reg.  at  4859. 3 

Moreover,  the  preamble  explaining  the  proposed  revi¬ 
sions  to  section  7.4001  makes  it  clear  that  the  OCC 
intended  to  revise  the  OCC’s  prior  ruling  in  Part  7  per¬ 
taining  to  interest  rates  on  loans  to  “reflect  current  law 
and  OCC  interpretive  letters.”  60  Fed.  Reg.  at 
1 1 ,1929. 4  As  the  OCC  stated  in  that  preamble: 

Although  the  exportation  principle  of  section 
85  is  well-established  in  case  law,  the  appli¬ 
cation  of  section  85  is  still  the  subject  of  court 
challenges,  usually  over  whether  a  particular 
fee  or  charge  imposed  by  a  bank  located  in  a 
given  state  is  properly  characterized  as 
“interest”  and  is  thus  “exportable"  to  a  differ¬ 
ent  state  ....  [Citations  omitted.] 

The  OCC  has  addressed,  through  interpretive 
letters,  the  issue  of  what  fees  or  charges  may 
be  considered  “interest.”  Most  recently  the 
OCC  summarized  its  previous  opinions  and 
concluded  that  in  addition  to  periodic  per¬ 
centage  rates,  charges  consisting  of  late 
charges,  annual  fees  and  overlimit  charges 
are  included  within  the  meaning  of  “interest" 
as  used  in  section  85.  Thus,  if  they  are  per¬ 
missible  for  lenders  to  impose  under  the  laws 
of  the  state  where  a  bank  is  located,  they  may 
be  charged  and  “exported”  ....  See  Letter 


3  The  preamble  to  the  notice  of  proposed  rulemaking  stated  the  same 
position  with  regard  to  the  nonexclusivity  of  the  list  See  60  Fed  Reg 
11,924,  11929  (March  3,  1995). 

4  A  similar  statement  also  appears  in  the  preamble  to  the  final  regula¬ 
tion.  See  61  Fed  Reg  4859  The  Supreme  Court  in  Smiley  acknowl¬ 
edged  this  reliance  by  the  OCC  on  its  precedents  in  formulating  the 
regulation.  Smiley  at  p  4401 
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from  Julie  L.  Williams  to  John  Douglas,  dated 
February  17,  1995  [the  1995  letter].5 

Id  The  analysis  in  the  1995  letter  underlies  the  gen¬ 
eral  definition  of  “interest"  now  set  forth  in  the  first 
sentence  of  section  7.4001(a);  that  is,  “any  payment 
compensating  a  creditor  or  prospective  creditor  for 
an  extension  of  credit,  making  available  a  line  of  cred¬ 
it,  or  any  default  or  breach  by  a  borrower  of  a  condi¬ 
tion  upon  which  credit  was  extended.”  Application  of 
that  analysis  to  prepayment  fees  provides  added 
support  that  prepayment  fees  fit  within  the  newly  cod¬ 
ified  definition  of  “interest.” 

The  1995  letter  analyzed  whether  annual  fees,  late 
charges,  and  overlimit  charges  constituted  “interest” 
within  the  meaning  of  section  85.  The  analysis 
emphasized  that  each  type  of  charge  constituted 
compensation  to  the  bank  for  risks  undertaken  in  con¬ 
nection  with  the  use  of  its  money.  With  respect  to 
annual  fees,  the  1995  letter  stated  that  banks  apply 
annual  fees  to  credit  card  transactions: 

as  an  alternative  to  higher  monthly  percent¬ 
age  finance  charges  on  outstanding  bal¬ 
ances,  and  to  compensate  the  bank  for  other 
costs  and  risks  associated  with  establishing 
and  maintaining  the  account.  Annual  fees  fit 
squarely  within  the  traditional  definition  of 
“interest”:  “compensation  .  .  .  fixed  by  the 
parties,  for  the  use  or  forbearance  of  money, 
or  as  damages  for  its  detention.”  [Footnote 
and  citation  omitted.] 

Similarly,  late  charges,  imposed  against  borrowers 
who  are  delinquent  in  their  payments,  and  overlimit 
fees,  imposed  when  a  customer’s  draws  on  an 
account  exceed  the  amount  the  bank  has  agreed  to 
advance,  compensate  the  bank  for  risks  undertaken 
in  connection  with  the  use  of  its  money. 

Likewise,  prepayment  fees  compensate  the  bank  for 
risks  incurred  in  connection  with  the  lending  of  its 
money  to  a  borrower.  As  at  least  one  court  has  noted: 

By  accepting  prepayment,  the  bank  relin¬ 
quished  its  right  to  receive  anticipated  earn¬ 
ings  on  the  money  loaned,  and  was  faced 

8  The  1995  letter  is  Interpretive  Letter  No  670,  reprinted  in  [Current 
Binder]  Fed  Banking  L  Rep  (CCH)  i  83,618  This  letter  reviews  in 
detai  the  principles  underlying  section  85  including  the  most  favored 
lender  doctrine  the  fact  that  the  term  "interest''  as  used  in  section  85 
cans  for  a  federal  definition  and  is  to  be  construed  broadly,  and  pro¬ 
vides  for  trie  o /portability  of  interest  That  analysis  is  incorporated  Into 
this  e??er  There  is  no  need  in  this  letter,  which  simply  presents  the 
question  of  whether  prepayment  fees  fit  within  that  federal  definition  of 
-  'erect  ao  nterpreted  m  the  1995  letter,  codified  in  section  7  4001(a), 
v  d  upheld  by  the  Supreme  Court  in  Smiley,  to  reiterate  the  analysis  of 
those  underlying  principles 


prematurely  with  the  reinvestment  of  a  large 
sum  of  money,  with  the  additional  expenses 
thereof  and  the  vagaries  of  the  money  market 
at  the  time. 

Northway  Lanes  v.  Hackley  Union  National  Bank  and 
Trust  Company,  334  F.  Supp.  723,  732  (W.D.Mich. 
1971),  affd,  464  F.2d  855  (6th  Cir.  1972)  ( Northway 
Lanes)6  As  the  program  you  describe  is  structured, 
it  is  plainly  evident  that  the  prepayment  fees  consti¬ 
tute  compensation  to  the  bank,  in  the  form  of  an  alter¬ 
native  to  higher  finance  charges,7  for  the  risk  that  an 
extension  of  credit  will  be  repaid  prior  to  the  maturity 
date  on  which  the  interest  rate  was  predicated.  The 
bank  can  cover  that  risk  by  charging  a  higher  finance 
charge  without  provision  for  imposition  of  a  prepay¬ 
ment  penalty,  or  by  reducing  the  finance  charge  in 
cases  where  the  borrower  agrees  to  pay  a  prepay¬ 
ment  penalty.  Needless  to  say,  where  the  bank  can 
offer  a  borrower  a  choice,  both  parties  benefit.  A  bor¬ 
rower  who,  at  the  time  of  receiving  a  loan  does  not 
anticipate  prepaying  the  loan,  can  reap  the  benefits 
of  the  lower  interest  rate  while  the  bank  remains  pro¬ 
tected  against  the  losses  incurred  as  a  result  of  an 
unanticipated  need  by  the  borrower  to  prepay.  As  a 
result,  prepayment  penalties  fit  within  the  section 
7.4001(a)  definition  of  “interest”  as  including  any  pay¬ 
ment  compensating  the  creditor  for  an  extension  of 
credit.8 


6  Because  plaintiffs  in  this  case  altered  their  argument  on  appeal 
regarding  the  permissibility  of  prepayment  penalties,  the  appellate 
court  did  not  have  to,  and  did  not,  opine  on  the  district  court's  analysis 
on  this  issue. 

7  In  this  regard,  we  emphasize  that  while  the  program  you  describe 
clearly  illustrates  the  point,  it  is  not  necessary  for  a  bank  to  offer  a  bor¬ 
rower  the  alternative  of  accepting  a  prepayment  fee  in  exchange  for  a 
lower  rate  of  interest.  Just  as  annual  fees  on  credit  cards,  as  described 
in  the  1995  letter,  may  be  levied  across  the  board  to  help  a  bank  reduce 
its  finance  charges,  so  might  prepayment  fees  on  home  equity  loans  be 
levied  by  a  bank  across  the  board  to  reduce  its  finance  charges 

8  In  analyzing  annual  fees,  the  1995  letter  also  addressed  in  detail  the 
issue  of  whether  “interest"  in  section  85  had  to  be  expressed  on  a  per¬ 
centage  basis.  The  Supreme  Court  has  since  made  it  abundantly  clear 
that  interest  does  not  have  to  be  expressed  on  a  percentage  basis  or 
as  functions  of  time  and  amount  owing,  Smiley  at  p.  4402.  Moreover, 
the  list  of  fees,  set  forth  in  section  7.4001(a),  demonstrates  that  when 
the  fee  is  due  —  prior  to  the  extension  of  funds,  after  the  extension  of 
funds  or  otherwise  —  is  irrelevant  in  determining  whether  a  given  fee 
constitutes  interest  within  the  meaning  of  section  85, 

In  connection  with  its  analysis  of  late  charges,  the  1995  letter  also 
rejected  the  argument  that  these  charges  did  not  constitute  “interest" 
within  the  meaning  of  section  85  because  they  were  "contingent  " 
Prepayment  fees,  like  late  charges,  also  can  be  said  to  be  "contingent " 
As  the  1995  letter  stated,  however 

That  argument  simply  does  not  make  any  sense  Many 
charges,  including  the  monthly  percentage  finance  charges 
on  a  credit  card  account,  are  "contingent"  on  whether  the 
customer  draws  on  the  account  or  on  the  amount  or  duration 
of  the  draw,  but  they  are  still  recognized  as  "interest " 

Apparently,  this  argument  was  not  made  before  the  Supreme  Court  in 
Smiley  and  the  Court  did  not  address  it.  but  as  the  1995  letter  noted, 
the  Supreme  Court  had  previously  noted  that  Citizens'  National  Bank  of 
Kansas  City  v  Donnell.  195  U  S  369  (1904),  clearly  established  that  a 
contingent  charge  imposed  by  a  national  bank  (based  on  a  borrower  s 
failure  to  pay  on  time)  is  governed  by  section  85 
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Conclusion 

Based  on  the  foregoing,  we  conclude  that  the 
described  prepayment  fees  on  home  equity  loans 
constitute  “interest”  within  the  meaning  of  12  USC  85, 
as  codified  in  section  7.4001(a)  and  upheld  by  the 
Supreme  Court,  and  that  a  national  bank  located  in  a 
state  where  another  lender  is  permitted  to  assess 
these  fees  may  assess  the  fees  to  customers  within 
that  state  and  in  other  states  without  reference  to 
whether  these  fees  are  considered  by  the  state  in 
which  the  national  bank  is  located  to  constitute  “inter¬ 
est”  or  whether  these  fees  are  permissible  under  the 
laws  of  the  other  state  where  the  customer  may 
reside.  I  hope  that  this  has  been  responsive  to  your 
inquiry. 


Julie  L.  Williams 
Chief  Counsel 


745  —  October  1996 


Re:  Participation  in  Business  Trusts 
Dear  Sir/Madam: 

This  is  in  response  to  your  June  7,  1996  letter  con¬ 
cerning  a  proposal  by  three  banks.  Each  of  the  three 
banks  proposes  to  acquire  certificates  of  participat¬ 
ing  interest  in  separate  business  trusts.  The  business 
trusts  are  being  created  for  the  sole  purpose  of  hold¬ 
ing  and  managing  substantial  portions  of  their 
respective  banks’  investment  securities  portfolios. 
For  the  reasons  given  below,  it  is  our  opinion  that 
these  transactions  are  legally  permissible  in  the  man¬ 
ner  and  as  described  herein. 

Facts 

The  banks  are  subsidiary  banks  of  a  bank  holding 
company.  The  banks’  investment  portfolios  typically 
consist  of  government  agency  obligations,  municipal 
bonds,  and  securitized  asset  obligations.  Currently, 
the  lead  bank  centrally  manages  the  banks’  invest¬ 
ment  portfolios. 

Each  of  the  banks  proposes  to  participate  in  a  sepa¬ 
rate  business  trust  organized  pursuant  to  the 
Delaware  Business  Trust  Act,  Del.  Code  Ann.  tit.  12, 
3801-  3920  (1995),  for  the  purpose  of  holding  and 
managing  that  particular  bank's  investment  portfolio. 


In  accordance  with  Delware  law,  the  banks  propose 
to  form  the  business  trusts  by  entering  into  separate 
trust  agreements  with  the  trustees.  The  Delaware 
Business  Trust  Act  requires  that  at  least  one  of  the 
trustees  for  a  business  trust  must  be  a  resident  of 
Delaware  for  an  “individual  trustee”  or  have  its  princi¬ 
pal  place  of  business  in  Delaware  for  a  “corporate 
trustee.”  Del.  Code  Ann.  tit.  12,  3807  (1995). 

Each  of  the  business  trusts  would  have  a  total  of  four 
trustees,  consisting  of  one  corporate  trustee  and 
three  individual  trustees.  The  business  trusts  would 
share  the  same  corporate  trustee  and  two  of  the  same 
individual  trustees.  The  proposed  corporate  trustee 
is  a  national  bank  with  its  principle  place  of  business 
in  Delaware,  and  the  two  shared  individual  trustees 
are  vice  presidents  from  the  lead  bank.  In  addition, 
each  of  the  banks  would  have  a  vice  president  from 
that  particular  bank  as  an  individual  trustee  for  its 
business  trust. 

After  the  trust  agreements  are  signed,  each  of  the 
banks  would  then  transfer  between  40  percent  and 
65  percent  of  its  investment  portfolio  to  its  respective 
business  trust.  In  turn,  each  bank  would  receive  one 
or  more  “trust  certificates"  evidencing  that  bank’s 
beneficial  ownership  interest  in  its  business  trust. 
Thereafter,  each  bank  may  make  additional  contribu¬ 
tions  to  its  respective  business  trust  and  would 
receive  additional  trust  certificates.  All  of  the  busi¬ 
ness  trusts  would  be  administered  from  the  same 
office. 

In  your  letter,  you  indicate  that  the  corporate  trustee 
would  not  assume  an  active  role  in  the  management 
of  the  business  trusts.  Therefore,  the  three  individu¬ 
als  effectively  managing  and  controlling  each  bank’s 
investment  portfolio  would  be  an  officer  representing 
the  individual  bank  and  two  officers  from  the  lead 
bank.  Furthermore,  each  of  the  trust  agreements 
specifically  states  that  if  the  trustees  invest  trust  funds 
in  an  investment  that  is  not  permissible  for  a  national 
bank,  then  the  bank  may  direct  the  trustees  to  termi¬ 
nate  such  investment.  The  trustees  must  then  termi¬ 
nate  such  investment.  See  Trust  Agreement  6.2.2. 
Finally,  you  have  confirmed  that  pursuant  to  the  trust 
agreements,  the  trustees  would  manage,  invest,  and 
reinvest  cash,  U.S.  government  obligations,  and  other 
marketable  securities  in  accordance  with  each  indi¬ 
vidual  bank's  investment  guidelines  as  approved  by 
its  board  of  directors. 

In  summary,  each  bank  would  be  the  sole  beneficial 
owner  of  the  assets  held  by  its  respective  business 
trust  and  the  sole  holder  of  the  trust  certificates. 
Although  these  trust  certificates  are  freely  transfer¬ 
able,  you  indicate  that  the  banks  currently  have  no 
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plans  to  divest  their  ownership  in  the  trust  certificates. 
The  banks  investment  portfolios  are  currently  being 
managed  by  the  lead  bank,  and  thus,  the  banks’  pro¬ 
posals  to  participate  in  the  business  trusts  merely 
reflects  a  reorganization  in  the  structure  of  their 
investment  portfolio  management.  Finally,  you  indi¬ 
cate  that  the  purpose  of  the  banks’  participation  in  the 
business  trusts  is  to  gain  more  favorable  tax  treatment 
and  facilitate  management  centralization  for  the 
banks’  investment  portfolios. 

Discussion 

Although  the  Office  of  the  Comptroller  of  the  Currency 
(OCC)  has  routinely  permitted  national  banks  to 
establish  operating  subsidiaries  to  hold  and  manage 
their  investment  portfolios,  your  letter  presents  the 
use  of  Delaware  business  trusts  for  this  purpose. 
Delaware  business  trusts  are  hybrid  entities  possess¬ 
ing  features  of  both  corporations  and  partnerships. 
The  Delaware  Business  Trust  Act  defines  a  “business 
trust"  as: 

[A]n  unincorporated  association  which  (i)  is 
created  by  a  trust  instrument  under  which 
property  is  or  will  be  held,  managed,  admin¬ 
istered,  controlled,  invested,  reinvested 
and/or  operated  ...  by  a  trustee  or  trustees 
for  the  benefit  of  such  person  or  persons  as 
are  or  may  become  entitled  to  a  beneficial 
interest  in  the  trust  property  .  .  .  and  (ii)  files  a 
certificate  of  trust  pursuant  to  3810. 

Del.  Code  Ann.  tit.  12,  3801  (1995). 

Thus,  your  letter  raises  the  issue  of  the  authority  of  a 
national  bank  to  be  a  majority  participant  in  a 
Delaware  business  trust.  In  a  variety  of  circum¬ 
stances  and  under  certain  conditions,  the  OCC  has 
concluded  that  it  is  lawful  for  a  national  bank  to  par¬ 
ticipate  in  different  business  enterprises.  For  exam¬ 
ple,  the  OCC  has  concluded  that  a  national  bank  may 
own  a  minority  interest  in  a  business  trust  created  to 
provide  electronic  data  processing  services  on  a 
cooperative  basis  to  member  financial  institutions. 
See  Letter  of  William  B.  Glidden,  Assistant  Director, 
Legal  Advisory  Services  Division  (Apr.  28,  1988) 
(LEXIS,  Banking  Library,  OCC. PL).  Furthermore,  the 
OCC  has  concluded  that  it  is  lawful  for  a  national 
bank  to  own  both  minority  and  majority  interests  in 
limited  liability  companies.  See,  e.g.,  Letter  of  Julie  L. 
Williams,  Chief  Counsel,  to  Jeffery  E.  Smith,  Banc 
One  Corporation  (July  1,  1996)  ("Banc  One  Letter"); 
Interpretive  Letter  No.  692,  [Current]  Fed.  Banking  L. 
Rep  (CCH)  i  81 ,007  (Nov  1,  1995);  Interpretive  Letter 
f  Jo  657  [1994-1995  Transfer  Binder]  Fed  Banking  L. 
Rep  (CCH)  i  83,605  (Mar  31,^  1995);  Interpretive 


Letter  No.  645,  [1994  Transfer  Binder]  Fed.  Banking 
L.  Rep.  (CCH)  i  83,554  (Apr.  29,  1994). 

In  approving  a  national  bank’s  majority  participation 
in  a  business  entity,  the  OCC  has  applied  the  follow¬ 
ing  three  factors  which  are  distilled  from  relevant  case 
law:  (1)  the  entity’s  underlying  activities  must  be  per¬ 
missible  pursuant  to  12  USC  24(Seventh)  as  part  of, 
or  incidental  to,  the  business  of  banking;  (2)  the  bank 
must  have  the  power  to  influence  and  prevent  the 
entity  from  engaging  in  activities  that  are  impermissi¬ 
ble  for  national  banks;  and  (3)  the  bank  must  be 
shielded  from  unlimited  liability  for  the  acts  of  the  enti¬ 
ty.  Each  of  these  three  standards  is  discussed  below 
and  applied  to  your  proposal. 

1 .  The  activities  of  the  business  trusts  must  be 
limited  to  activities  that  are  part  of  or  incidental  to, 
the  business  of  banking. 

Pursuant  to  12  USC  24(Seventh),  a  national  bank 
“may  purchase  for  its  own  account  investment  secu¬ 
rities  under  such  limitations  and  restrictions  as  the 
Comptroller  of  the  Currency  may  by  regulation  pre¬ 
scribe."  Thus,  national  banks  have  the  express 
authority  to  purchase  certain  investment  securities. 
The  OCC’s  "Investment  Securities  Regulation,”  12 
CFR  1  (1996),  prescribes  limitations  and  restrictions 
on  the  purchase  of  investment  securities  by  a  nation¬ 
al  bank  for  its  own  account. 

The  business  trust  agreements  expressly  provide  that 
the  investment  activities  of  the  business  trusts  are  lim¬ 
ited  to  those  permissible  for  a  national  bank.  See 
Trust  Agreement  at  pp.  4-5  (“the  term  “Eligible 
Investments”  does  not  include  investments  in  which  a 
national  bank  is  precluded  from  investing  under 
Applicable  Law”).  Therefore,  the  proposed  activities 
of  the  business  trusts  —  the  holding  and  managing  of 
the  banks’  investment  securities  portfolios  in  accor¬ 
dance  with  national  banking  laws  and  OCC  regula¬ 
tions  —  are  clearly  part  of,  or  incidental  to,  the  busi¬ 
ness  of  banking. 

2.  The  banks  must  be  able  to  prevent  the  business 
trusts  from  engaging  in  activities  that  do  not  meet  the 
foregoing  standard. 

This  is  an  obvious  corollary  to  the  first  standard.  It  is 
insufficient  that  the  business  trusts’  activities  are  per¬ 
missible  at  the  time  the  banks  initially  transfer  their 
investment  portfolios;  they  must  also  remain  permissi¬ 
ble  for  as  long  as  the  banks  participate  in  the  busi¬ 
ness  trusts. 

The  trust  agreements  specifically  state  that  the 
trustees  would  make  investment  decisions  within  the 
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investment  guidelines  adopted  by  the  board  of  direc¬ 
tors  for  each  bank.  Moreover,  the  trust  agreements 
provide  that  “[i]n  the  event  the  Trustees  invest  the 
Trust  Estate,  or  any  portion  thereof,  in  an  investment 
which  is  not  an  Eligible  Investment  [as  defined  above] 
any  Holder  which  is  a  national  bank  may  direct  the 
Trustees  to  terminate  such  investment,  in  which  case 
the  Trustees  must  terminate  such  investment.”  Trust 
Agreement  6.2.2.  Therefore,  the  banks  would  have 
the  power  to  prohibit  the  trustees  from  engaging  in 
investment  activities  that  are  impermissible  for  nation¬ 
al  banks. 

3.  The  banks’  loss  exposure  must  be  limited  and  the 
banks  must  not  have  open-ended  liability  for  the 
obligations  of  the  business  trusts. 

A  primary  concern  of  the  OCC  is  that  national  banks 
should  not  be  subjected  to  undue  risk.  Where  an 
investing  bank  has  sufficient  control  over  the  opera¬ 
tions  of  an  entity  in  which  the  bank  holds  a  one  hun¬ 
dred  percent  interest,  it  is  unlikely  that  the  bank’s 
investment  exposes  it  to  unlimited  liability.  Here,  the 
banks’  control  over  the  operations  of  the  business 
trusts  is  demonstrated  in  two  ways.  First,  an  officer 
representing  the  particular  bank  involved  would  be 
one  of  the  three  trustees  responsible  for  managing 
the  day-to-day  business  activities  of  that  bank’s  busi¬ 
ness  trust.  Second,  the  trustees  have  agreed  to  make 
investment  decisions  within  the  investment  guidelines 
adopted  by  each  bank’s  board  of  directors.  Thus,  it 
is  unlikely  that  the  banks’  participation  in  the  business 
trusts  would  expose  them  to  unlimited  liability. 

Furthermore,  Delaware  law,  to  which  the  business 
trusts  are  subject,  states  that  ”[e]xcept  to  the  extent 
otherwise  provided  in  the  governing  instrument  of  the 
business  trust,  the  beneficial  owners  shall  be  entitled 
to  the  same  limitation  of  personal  liability  extended  to 
stockholders  of  private  corporations  for  profit  orga¬ 
nized  under  the  general  corporation  law  of  the  state.” 
Del.  Code  Ann.  tit.  12,  3803(a)  (1995).  The  trust 
agreements  specifically  state  that  “the  [beneficial] 
Owners  are  entitled  to  the  same  limitation  of  personal 
liability  extended  to  stockholders  of  private  corpora¬ 
tions  for  profit  organized  under  the  general  corpora¬ 
tion  law  of  the  State  of  Delaware."  Trust  Agreement 
2.9.  Therefore,  as  a  legal  matter,  investors  in  a 
Delaware  business  trust  would  not  incur  liability  with 
respect  to  the  liabilities  or  obligations  of  the  Delaware 
business  trust  solely  by  reason  of  being  a  beneficial 
owner  of  the  Delaware  business  trust  —  even  if  they 
actively  participate  in  the  management  or  control  of 
the  business.  See  Del.  Code  Ann.  tit.  12,  §  3803(a) 
(1995).  Thus,  the  banks’  loss  exposure  for  the  busi¬ 
ness  trusts’  liabilities  would  be  expressly  limited  by 
statute  and  by  the  trust  agreements. 


Finally,  the  OCC  has  previously  noted  that  the  appro¬ 
priate  accounting  treatment  for  a  bank’s  ownership  of 
more  than  50  percent  interest  in  an  entity  raises  the 
presumption  of  control  over  that  entity.  See  Banc  One 
Letter,  supra;  Interpretive  Letter  No.  692,  supra.  For 
the  reasons  discussed  above,  the  banks  would  have 
effective  control  over  the  affairs  of  their  respective 
business  trusts.  You  have  also  indicated  that  the 
business  trusts  would  be  subject  to  periodic  audit  by 
their  respective  banks’  internal  and  external  auditors 
and  to  other  review  procedures  imposed  by  the 
banks.  In  addition,  the  business  trusts  would  be  sub¬ 
ject  to  examination  and  supervision  by  the  OCC  in  the 
same  manner  and  to  the  same  extent  as  the  banks. 

Each  of  the  banks  would  therefore  be  required  to 
report  its  business  trust  on  a  consolidated  basis.  In 
other  words,  the  book  figures  for  each  of  the  business 
trusts  would  be  consolidated  with  those  for  its  respec¬ 
tive  bank  for  the  purpose  of  applying  applicable 
statutory  limitations  such  as  12  USC  56,  60,  84  and 
371  d.  Because  each  of  the  banks  would  ultimately 
control  its  respective  business  trust,  when  the  busi¬ 
ness  trusts  are  consolidated,  any  losses  attributable 
to  the  business  trusts  would  be  the  result  of  the 
banks’  actions,  and  not  any  other  member  or  third 
party.  Therefore,  the  banks’  loss  exposure  should  be 
within  their  control. 

Conclusion 

In  sum,  it  is  our  opinion  that  the  banks  are  legally  per¬ 
mitted  to  participate  in  the  business  trusts  as 
described  herein,  provided: 

1.  The  business  trusts  will  only  engage  in 
activities  that  are  part  of  or  incidental  to  the 
business  of  banking; 

2.  The  banks  will  have  veto  power  over  any 
activities  or  major  decisions  of  the  business 
trusts  that  are  inconsistent  with  the  above 
requirement;  and 

3.  The  business  trusts  will  be  subject  to  OCC 
regulation,  supervision,  and  examination. 


Julie  L.  Williams 
Chief  Counsel 
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746  —  October  1996 


Dear  Sir/Madam: 

This  letter  responds  to  your  correspondence  dated 
July  24,  1996,  concerning  the  treatment  under  the 
revised  Community  Reinvestment  Act  (CRA)  regula¬ 
tions  of  a  small  business  investment  program  that  the 
bank  hopes  to  implement.  The  CRA  regulations 
establish  the  framework  and  criteria  by  which  the  reg¬ 
ulatory  agencies  assess  an  institution’s  record  of 
helping  to  meet  the  credit  needs  of  its  community. 
The  four  bank  and  thrift  regulatory  agencies  have  pro¬ 
mulgated  substantively  identical  CRA  regulations.1 
Therefore,  staff  from  all  of  the  agencies  have  consid¬ 
ered  the  issues  you  raise  and  concur  in  the  opinions 
expressed  in  this  letter. 

As  explained  in  your  letter  and  subsequent  telephone 
conversations  with  a  member  of  your  staff,  an  organi¬ 
zation  was  awarded  a  grant  of  $500,000  from  the 
Economic  Development  Administration  (EDA)  to 
establish  a  regional  revolving  loan  fund  (RLF)  to  assist 
small  businesses  and  create  jobs  in  several  Georgia 
counties.  In  order  to  distribute  funds  under  the  EDA 
grant,  however,  the  organization  must  obtain 
$167,000  in  local  investments  or  grants,  which  it 
hopes  to  raise  from  banks  located  in  these  counties. 
The  organization  also  seeks  to  have  these  banks  take 
applications  for  and  participate  in  loans  made  under 
the  RLF  program.1 2  Finally,  the  organization  will  recruit 
local  bankers  to  serve  on  its  loan  selection  commit¬ 
tee.  You  have  asked  whether  institutions  that  partici¬ 
pate  in  one  or  more  of  these  aspects  of  this  RLF  pro¬ 
gram  will  receive  favorable  consideration  under  the 
CRA  regulations.  As  explained  more  fully  below, 
depending  upon  the  circumstances,  participation  in 
various  aspects  of  the  RLF  program  may  receive 
favorable  consideration  under  the  CRA  regulations. 

Discussion 

I.  Assessment  under  the  CRA  Regulations 

The  CRA  regulations  provide  different  methods  for 
evaluating  a  financial  institution's  CRA  performance 
depending  on  the  size  of  the  institution  and  its  busi¬ 
ness  strategy  Large  retail  institutions3  are  evaluated 


1  12  CFR  25  228  345  and  563e  (1996) 

?  To  oMair  a  loan  under  the  RLF  program  the  borrower  must  contribute  10  per¬ 

cent  of 't  e  cost  of  the  protect  it  seeks  to  fund  and  the  protect  must  create  one  new 

>  for  every  $.6  000  obtained  from  the  RLF  fund 

arye  '  sMufions  ha/e  total  assets  of  more  than  $250  million  or  are  affiliates  of  a 

holding  company  with  $1  billion  or  more  in  bank  and  thrift  assets  Cl  12  CFR 

25  12ft)  228  12(f)  345  12ft)  and  563«  l?(s)  » 


under  the  lending,  investment  and  service  tests.4  The 
lending  test  evaluates  an  institution’s  lending  perfor¬ 
mance  by  assessing,  among  other  things,  the  distrib¬ 
ution  of  small  business  loans  that  the  institution 
makes  in  its  assessment  area(s).5  The  investment 
test  evaluates  an  institution’s  performance  by  assess¬ 
ing,  among  other  things,  the  dollar  amount,  innova¬ 
tiveness  or  complexity,  and  responsiveness  of  the 
institution’s  qualified  investments  in  its  assessment 
area(s)  or  a  broader  statewide  or  regional  area  that 
includes  its  assessment  area(s).6  The  service  test 
evaluates  the  institution’s  performance  by  assessing 
the  availability  and  effectiveness  of  its  systems  for 
delivering  retail  banking  services  and  the  extent  and 
innovativeness  of  its  community  development  ser¬ 
vices  in  its  assessment  area(s)  or  a  broader  statewide 
or  regional  area  that  includes  its  assessment  area(s).7 

Small  institutions  generally  are  evaluated  under  the 
small  institution  performance  standards,8  which  focus 
on  the  institutions’  lending  activities  in  their  assess¬ 
ment  area(s),9  including  loans  to  businesses  of  differ¬ 
ent  sizes  and  community  development  loans,  as 
appropriate.10  In  addition,  a  small  institution’s  provi¬ 
sion  of  qualified  investments  and  community  devel¬ 
opment  services  is  considered  to  determine  if  the 
institution  merits  a  rating  of  “outstanding.”11 
Wholesale  institutions  (institutions  that  are  not  in  the 
business  of  extending  home  mortgage,  small  busi¬ 
ness,  small  farm,  or  consumer  loans  to  retail  cus¬ 
tomers)12  and  limited  purpose  institutions  (institutions 
that  offer  only  a  narrow  product  line,  such  as  credit 
card  or  motor  vehicle  loans,  to  a  regional  or  broader 
market)13  are  evaluated  under  the  community  devel¬ 
opment  test,14  which  focuses  on  an  institution’s  com¬ 
munity  development  loans,  qualified  investments,  and 
community  development  services  that  benefit  its 
assessment  area(s)  or  a  broader  statewide  or  region¬ 
al  area  that  includes  its  assessment  area(s).15  In 
addition,  any  institution  may  be  evaluated  under  a 
strategic  plan16  which  it  prepares  and  for  which  it 
receives  approval  from  its  supervisory  agency.  The 
plan  may  address  lending,  investment,  and  services, 
as  appropriate.17 


4  12  CFR  25  21(a)(1),  228  21(a)(1),  345.21(a)(1)  and  563e  21(a)(1) 

5  12  C  FR  25  22(b),  228  22(b),  345  22(b)  and  563e  22(b) 

6  12  C  FR  25.23(b),  228  23(b),  345  23(b)  and  563e  23(b) 

7  12  C  FR  25.24.  228  24.  345  24  and  563e  24 

8  12  C  FR  25  21(a)(3),  228  21(a)(3),  345  21(a)(3).  and  563e  21(a)(3) 

9  12  C  FR  25  26(a),  228  26(a).  345  26(a)  and  563e  26(a) 

19  Small  institutions  also  may  elect  to  be  evaluated  under  the  lending,  investment 
and  service  tests  used  for  large  retail  institutions  12  CFR  25  21(a)(3). 
228  21(a)(3).  345  21(a)(3)  and  563e  21(a)(3) 

11  See  12  CFR  pt  25  app  A(d)(2).  pt  228  app  A(d)(2).  pt  345  app  A(d)(2)  and 
pt  563e  app  A(d)(2) 

12  12  CFR  25  12(w),  228  21(w).  345  21(w)  and  563e  21(v) 

13  12  C  FR  25  12(o).  228  12(o).  345  12(o)  and  563e  12(n) 

14  12  CFR  25  21(a)(2).  228  21(a)(2).  345  21(a)(2)  and  563e  21(a)(2) 

15  12  CFR  25  25(C).  228  25(c)  345  25(c)  and  563e  25(c) 

16  12  CFR  25  21(a)(4).  22 8  21(a)(4).  345  21(a)(4)  and  563e  21(a)(4) 

17  12  CFR  25  27(f)  228  27(f).  345  25(f)  and  S63e  25(f) 
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II.  Investments  in  the  RLF  Program 

To  the  extent  that  the  RLF  program  stabilizes  or  revi¬ 
talizes  low-  or  moderate-income  areas,  or  promotes 
economic  development  by  financing  businesses  that 
meet  the  size  limits  for  Small  Business  Administration 
programs,  investments  in  or  grants  to  the  program 
would  be  "qualified  investments”  and,  therefore, 
receive  favorable  consideration  under  the  CRA  regu¬ 
lations.  A  qualified  investment  is  an  investment 
(including  a  grant)  that  has  as  its  primary  purpose 
community  development.18  “Community  develop¬ 
ment”  includes,  among  other  things,  activities  that 
promote  “economic  development”  by  financing  busi¬ 
nesses  that  meet  the  size  specifications  in  regulations 
governing  the  SBA’s  small  business  investment  com¬ 
pany  and  small  business  development  company  pro¬ 
grams  and  activities  that  revitalize  or  stabilize  low-  or 
moderate-income  geographies.19  Activities  that  pro¬ 
mote  “economic  development”  include  activities  that 
support  permanent  job  creation,  retention,  and/or 
improvement  for  low-  or  moderate-income  persons  or 
finance  businesses  located  in  low-  or  moderate- 
income  geographies. 

Although  the  RLF  program  clearly  seeks  to  finance 
small  businesses  and  promote  job  creation,  the  pro¬ 
gram  does  not  define  the  term  “small  business"  or 
specify  whether  the  jobs  to  be  created  under  the  pro¬ 
gram  will  be  permanent  jobs  or  whether  they  will  be 
filled  by  low-  or  moderate-income  persons.  Nor  does 
the  program  specify  whether  a  business  that  receives 
assistance  will  be  located  in  or  stabilize  or  revitalize 
low-  or  moderate-income  areas.  Investment  in  the 
RLF  program  will  receive  favorable  consideration  as  a 
qualified  investment  only  to  the  extent  that  the  pro¬ 
gram  meets  the  requirements  described  above. 

III.  Participation  in  Loans  Made  under  the  RLF 
Program 

Under  certain  circumstances,  institutions  may  receive 
favorable  consideration  under  the  CRA  regulations  for 
participating  in  loans  under  the  RLF  program.  As 
described  above,  under  the  lending  test,  and  small 
institution  performance  standards,  institutions  are 
evaluated  based  on,  among  other  things,  the  distrib¬ 
ution  of  small  business  loans  within  their  assessment 
area(s).20  Institutions  may  also  include  goals  related 
to  small  business  lending  in  their  strategic  plans.21 
Small  business  loans  are  defined  as  loans  that  meet 
the  definition  of  "loan  to  small  business’  in  the  instruc¬ 


tions  to  the  "Consolidated  Reports  of  Conditions  and 
Income”  (call  report)  and  “Thrift  Financial  Reports” 
(TFR).22  Essentially,  loans  to  small  businesses  under 
the  call  report  and  TFR  are  commercial  and  industrial 
loans  with  original  amounts  of  $1  million  or  less  and 
loans  of  this  size  that  are  secured  by  nonfarm  non- 
residential  properties.  See  Call  Report  Instructions, 
Schedule  RC-C,  Part  II. 

You  have  indicated  that  RLF  program  will  limit  its  loan 
participation  to  the  lesser  of  33  percent  of  the  project 
cost  or  $100,000.  Thus,  since  the  borrower  must  con¬ 
tribute  10  percent  of  the  cost  of  the  project,  an  insti¬ 
tution’s  loan  participation  in  a  project  (at  the  remain¬ 
ing  57  percent  of  the  project  cost)  would  not  exceed 
$1  million.  All  of  the  RLF  loans  will  be  to  businesses 
and  will  be  secured  by  business  property.  Thus, 
some,  if  not  all  RLF  loans  would  qualify  as  loans  to 
small  businesses  for  Call  Report  and  TFR  purposes. 
However,  to  receive  consideration  in  the  distribution 
analyses  under  the  CRA  regulations,  the  loans  must 
be  made  within  the  institution’s  assessment  area(s). 

As  described  above,  institutions  also  receive  favor¬ 
able  consideration  under  the  CRA  regulations  for 
community  development  loans.  If  a  particular  loan 
does  not  meet  the  call  report/TFR  definition  of  a  loan 
to  a  small  business,  or  if  the  institution  is  a  wholesale 
or  limited  purpose  institution,  an  institution  still  may 
receive  favorable  consideration  for  a  RLF  loan  if  the 
loan  is  a  community  development  loan.  A  “communi¬ 
ty  development  loan”  is  a  loan  that  has  as  its  primary 
purpose  community  development.23  As  noted  above, 
community  development  includes  activities  that  pro¬ 
mote  economic  development  by  financing  small  busi¬ 
nesses  or  that  revitalize  or  stabilize  low-  or  moderate- 
income  geographies.  As  was  the  case  with  invest¬ 
ment  in  the  RLF  program,  it  is  not  clear  from  the  infor¬ 
mation  you  provided  whether  loans  made  under  the 
RLF  program  would  have  as  their  primary  purpose 
community  development.  To  the  extent  they  do,  insti¬ 
tutions  would  receive  favorable  consideration  under 
the  CRA  regulations  for  participating  in  these  loans. 

IV.  Service  on  the  Loan  Selection  Committee 

If  the  primary  purpose  of  the  RLF  is  community  devel¬ 
opment,  an  institution  may  receive  favorable  consid¬ 
eration  under  the  CRA  regulations  for  having  a  bank 
officer,  as  part  of  his  or  her  regular  duties,  participate 


22  12  CFR  25  12(u),  228  12(u),  345  1 2(u).  and  563e  12(t) 

23  12  CFR  25  12(1).  228  1 2(i),  345  12(i),  and  563e  12(h)  It  is  possible  that  a  loan 
may  both  qualify  as  a  small  business  loan  and  have  a  primary  purpose  of  com¬ 
munity  development,  but,  except  for  a  wholesale  or  limited  institution,  an  institution 
may  not  receive  consideration  under  the  CRA  regulations  for  such  a  loan  as  a  com¬ 
munity  development  loan  In  addition,  except  in  the  case  of  a  wholesale  or  limited 
purpose  institution,  a  community  development  loan  must  benefit  the  mstitutionOs 
assessment  area(s)  or  a  broader  statewide  or  regional  area  that  includes  the 
assessment  area(s)  12  CFR  25  12(i),  228(i),  345(0  and  563e(h) 
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in  the  activities  of  the  organization’s  loan  selection 
committee  as  a  community  development  service.  A 
community  development  service”  is  a  service  that: 
(1)  has  as  its  primary  purpose  community  develop¬ 
ment;  and  (2)  is  related  to  the  provision  of  financial 
services  4  Providing  financial  services  means  pro¬ 
viding  services  of  the  type  generally  provided  by  the 
financial  services  industry  and  includes  service  on  a 
board  that  promotes  credit  availability. 

Although  it  is  unclear  based  on  existing  information 
whether  membership  on  the  organization’s  loan 
selection  committee  would  constitute  community 
development,  serving  on  the  loan  selection  commit¬ 
tee  clearly  would  be  related  to  the  provision  of  finan¬ 
cial  services.  Thus,  if  the  RLF  program  primarily  pro¬ 
motes  community  development,  an  institution  would 
receive  favorable  consideration  under  the  CRA  regu¬ 
lations  for  providing  employees  to  participate  in  the 
activities  of  the  loan  section  committee. 

I  trust  that  this  letter  has  been  responsive  to  your 
inquiry.  The  financial  supervisory  agencies  will  con¬ 
sider  incorporating  this  guidance  into  the  formal  writ¬ 
ten  guidance  on  the  new  CRA  regulations  that  is 
being  developed  by  the  staff  of  the  agencies. 

Michael  Bylsma 
Acting  Director 

Community  and  Consumer  Law  Division 


747  —  October  1996 


Dear  Sir/Madam: 

This  is  in  response  to  your  letter  of  June  20,  1996.  I 
apologize  for  the  delay.  You  requested  an  opinion  as 
to  whether  it  would  be  permissible  for  a  national  bank 
to  purchase  life  insurance  on  a  major  shareholder  for 
the  purpose  of  providing  liquidity  to  the  shareholder’s 
estate  upon  his  or  her  death.  Unfortunately,  I  cannot 
give  you  an  affirmative  response. 

In  your  letter,  you  noted  that  a  deceased  stockhold¬ 
ers  heirs  may  be  liable  for  large  estate  taxes,  forcing 
them  to  sell  the  shares  to  pay  the  taxes.  Yet  fre¬ 
quently  there  is  no  market  for  a  large  block  of  shares 
in  a  closely  held  bank  except  to  sell  to  an  acquiring 

?4  i?  CFR  ?*)  1?f u  ??H  1?(j)  !4‘<  1?(|)  and  563e  J2(|) 


institution.  You  suggested  a  plan  whereby  a  bank 
would  purchase  life  insurance  on  its  major  stockhold¬ 
er,  with  the  bank  as  owner  and  beneficiary  of  the  pol¬ 
icy.  The  bank  would  agree,  upon  the  insured  share¬ 
holder’s  death,  to  use  the  insurance  death  benefits  to 
purchase  the  stock  from  the  stockholder’s  estate.  The 
shares  would  then  be  held  as  treasury  stock.  In  your 
view,  such  a  plan  would  benefit  the  bank,  the  dece¬ 
dent’s  estate,  and  the  surviving  shareholders.  It 
would  provide  the  shareholder’s  estate  with  the  liq¬ 
uidity  to  pay  taxes,  while  the  bank  and  other  share¬ 
holders  would  benefit  because  it  would  enable  the 
bank  to  remain  independent. 

A  national  bank’s  legal  authority  to  purchase  life  insur¬ 
ance  is  based  on  12  USC  24(Seventh),  which  gives 
national  banks  the  power  to  engage  in  activities  that 
are  incidental  to  the  business  of  banking.  The  pur¬ 
chase  of  life  insurance  is  incidental  to  banking  if  it  is 
convenient  or  necessary  in  the  conduct  of  the  bank’s 
business.  Life  insurance  that  is  purchased  primarily 
to  accommodate  the  estate  planning  or  cash  flow 
needs  of  a  bank  or  bank  holding  company  share¬ 
holder,  rather  than  the  needs  of  the  bank  itself,  does 
not  meet  this  standard.1 

We  have  in  the  past  considered  various  proposals 
containing  elements  of  the  plan  that  you  suggest.  For 
instance,  in  one  case  a  national  bank  was  to  pur¬ 
chase  life  insurance  on  a  major  shareholder  for  the 
purpose  of  using  the  insurance  proceeds  to  redeem 
the  shareholder’s  stock  upon  his  death,  in  order  to 
prevent  a  possible  decline  in  the  price  of  the  stock  if 
the  shareholder's  estate  were  to  sell  the  shares.  In 
analyzing  this  plan,  we  recognized  that  a  national 
bank  may  have  an  interest  in  the  share  price  of  its 
stock  due  to  its  reflection  of  market  sentiment  about 
the  bank.  Nevertheless,  we  concluded  that  the  pur¬ 
chase  of  life  insurance  for  this  purpose  is  not  inci¬ 
dental  to  the  business  of  banking.  Letter  from  Horace 
G.  Sneed,  Senior  Attorney,  September  22,  1994 
(unpublished). 

Another  plan  that  we  could  not  approve  was  one  in 
which  a  bank  purchased  life  insurance  on  its  presi¬ 
dent,  who  was  the  majority  shareholder  of  the  bank's 
holding  company.  Upon  the  president's  death,  the 
bank  was  to  dividend  the  insurance  death  benefits  to 
the  holding  company  to  enable  it  to  redeem  its  shares 
from  the  president’s  estate.  We  concluded  that  this 
was  not  a  purpose  that  was  incidental  to  banking 
under  12  USC  24(Seventh).  Letter  from  Peter 

1  The  OCCs  principal  issuance  on  this  sub|ect  is  Banking  Circular  ?49  (Rev  )  May 
9.  1991  This  Circular  lists  several  uses  for  bank -owned  life  insurance  that  the  OCC 
has  found  to  be  incidental  to  banking  These  are  key  person  life  insurance  life 
insurance  on  a  borrower  and  life  insurance  purchased  in  conjunction  with  provid 
ing  employee  compensation  or  benefits 
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Liebesman,  Assistant  Director,  Legal  Advisory 
Services  Division,  November  14,  1990  (unpublished). 
See  also  letter  from  Stephen  B.  Brown,  Attorney, 
Southwestern  District,  May  2,  1989  (unpublished) 
(bank  purchase  of  life  insurance  on  its  president,  who 
was  also  majority  shareholder  of  BHC,  to  pay  BHC 
debt  and  avoid  “earnings  pressure”  on  the  bank);  let¬ 
ter  of  John  R.  Powers,  District  Administrator, 
Midwestern  District,  January  21,  1992  (unpublished) 
(bank  purchase  of  life  insurance  on  holding  company 
directors  to  fund  stock  redemption  agreements 
between  directors  and  holding  company). 

A  further  drawback  to  your  proposal  is  the  fact  nation¬ 
al  banks  generally  are  prohibited  by  12  USC  83  from 
repurchasing  their  shares  and  holding  them  as  trea¬ 
sury  stock.  The  OCC  recognizes  certain  limited 
exceptions  to  this  prohibition  if  the  holding  of  treasury 
stock  is  for  a  legitimate  corporate  purpose. 
Interpretive  Ruling  7.2020,  61  Fed.  Reg.  4849,  4868 
(1996)  (to  be  codified  at  12  CFR  7.2020).  Such  pur¬ 
poses  may  include  holding  shares  in  connection  with 
an  officer  or  employee  stock  option  or  bonus  plan, 
holding  stock  for  sale  as  qualifying  shares  to  a  poten¬ 
tial  director,  or  purchasing  director  qualifying  shares 
upon  the  death  or  resignation  of  a  director  if  there  is  no 
ready  market  for  the  shares.  Any  share  repurchases 
must  be  accomplished  as  a  reduction  in  capital  under 
12  USC  59,  which  requires  shareholder  approval. 
Interpretive  Letter  No.  660,  [1994-1995  Transfer 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  H  83,608, 
December  19,  1994.  In  my  opinion,  repurchasing 
bank  shares  simply  to  accommodate  the  estate  plan¬ 
ning  or  cash  flow  needs  of  a  bank  shareholder  would 
not  qualify  for  an  exception  to  12  USC  83. 2 

Please  note,  however,  that  a  national  bank  may  cer¬ 
tainly  purchase  life  insurance  upon  a  shareholder 
who  is  also  a  director,  officer,  or  employee  as  part  of 
a  reasonable  compensation  or  benefit  plan  as 
described  in  Banking  Circular  249,  and  the  insured 
may  designate  his  or  her  heirs  as  beneficiaries.  This 
would  at  least  partially  accomplish  the  objectives  that 
you  outlined,  especially  if  .supplemented  by  the 
shareholder’s  personal  insurance. 

1  am  sorry  that  I  could  not  give  you  a  more  positive 
response.  However,  I  hope  that  this  was  responsive 
to  your  inquiry. 

Christopher  C.  Manthey 
Senior  Attorney 

Bank  Activities  and  Structure  Division 

2  The  exception  for  repurchasing  director  qualifying  shares  would  probably  be  of 
little  help  m  the  situations  you  describe,  since  the  amount  of  stock  that  directors 
are  required  by  law  to  own  is  fairly  minimal  See  12  U.S.C.  §  72 


748  —  October  1996 


Re:  Enforceability  of  Netting  and  Collateral 

Agreements  with  Federal  Branchs  and  Agencies 

Dear  Sir/Madam: 

This  is  in  response  to  your  letter  to  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  on  behalf  of 
Exchange  Clearing  House  Organization  (ECHO),  an 
English  company.  ECHO  provides  financial  institu¬ 
tions  dealing  in  foreign  exchange  with  a  means  for 
netting  their  transactions  through  the  substitution  of 
ECHO  as  the  counterparty  to  each  transaction  pur¬ 
suant  to  transactions  and  agreements  governed  by 
English  law. 

You  requested  clarification  of  the  enforceability  of 
ECHO  arrangements  with  participants  that  are  unin¬ 
sured  federal  branches  or  agencies  of  foreign  banks 
in  the  event  the  OCC  appoints  a  receiver  for  such  a 
federal  branch  or  agency.  You  represented  that 
ECHO’S  rules,  which  are  incorporated  into  the  partic¬ 
ipant  agreement,  provide  for  netting  payment  obliga¬ 
tions  and  entitlements  among  the  participants,  as  well 
as  termination  of  transactions  upon  appointment  of  a 
receiver  for  a  participant.  Participants  will  also  agree 
to  pledge  collateral  to  secure  their  obligations  under 
their  netting  contracts  through  the  provision  of  initial 
collateral  in  the  form  of  U.S.  government  securities 
and  cash  and  additional  collateral  later  on  in  the 
event  specified  trading  limits  are  exceeded. 

1.  Receivership  will  not  interfere  with  rights  of 
secured  creditor  concerning  collateral. 

You  asked  us  to  confirm  that  a  receiver  for  an  unin¬ 
sured  federal  branch  or  agency  of  a  foreign  bank 
appointed  by  the  Comptroller  under  section  4(j)  of  the 
International  Banking  Act  (IBA),  and  acting  under 
receivership  authority  of  the  National  Bank  Act,  would 
not  have  the  right  to  stay,  delay  or  hinder  a  secured 
party’s  remedies  with  respect  to  collateral  security 
under  the  following  assumptions:  The  obligations  of 
the  branch  or  agency  under  a  netting  contract,  such 
as  the  ECHO  rules  and  the  related  agreements,  are 
secured  pursuant  to  an  agreement  that  constitutes  a 
valid  and  perfected  security  interest  under  applicable 
U.S.  law.  In  addition,  at  the  time  of  execution  the 
security  agreement  was  not  entered  into  in  contem¬ 
plation  of  the  foreign  bank’s  insolvency,  or  that  of  the 
branch  of  agency. 

We  agree.  The  National  Bank  Act  does  not  provide 
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the  receiver  the  right  to  stay,  delay  or  hinder  a 
secured  party's  remedies  with  respect  to  collateral 
security  in  the  described  circumstances.  There  is  no 
automatic  stay  or  other  provision  in  the  National  Bank 
Act  that  authorizes  such  interference  with  the  rights  of 
a  secured  creditor.  In  addition,  there  are  no  court 
cases  or  interpretations  that  would  permit  the  receiv¬ 
er  to  disregard  the  rights  of  a  secured  creditor  in  this 
situation.  Rather,  the  cases  and  practice  of  receiver¬ 
ship  under  the  National  Bank  Act  instruct  that  a 
Comptroller-directed  receivership  is  subject  to  long¬ 
standing  legal  principles  upholding  the  rights  of 
secured  creditors  and  creditors  with  set  off  rights. 
See  Bell  v.  Hanover  National  Bank,  57  F.  821,  822 
(C.C.S.D.N.Y.  1893)  (“It  is  only  such  balance  of  [the 
collateral]  as  may  be  left  after  the  lien  upon  it  is  satis¬ 
fied  that  either  the  [bank]  or  the  receiver  is  entitled  to 
....").  See  also  Scott  v.  Armstrong,  146  U.S.  499,  510 
(1892)  (ratable  payments  by  the  receiver  to  claimants 
are  made  only  “from  what  belongs  to  the  bank,  and 
that  which  at  the  time  of  insolvency  belongs  of  right  to 
[a  creditor  with  set  off  rights]  does  not  belong  to  the 
bank."). 

With  regard  to  this  question,  you  have  also  asked  our 
opinion  as  to  the  effect  of  section  4(j)(2)  of  the  IBA, 
which  provides  that,  with  respect  to  the  receivership 
of  a  branch  or  agency,  the  Comptroller  shall  turn  over 
the  remainder  of  assets  and  proceeds  to  the  head 
office  of  the  foreign  bank  or  its  liquidator  after  “there 
has  been  paid  to  each  ...  creditor ...  the  full  amount  of 
such  claims  arising  out  of  transactions  had  by  them 
with  any  branch  or  agency  ...  and  all  expenses  of  the 
receivership."  Section  4(j)(1)  of  the  IBA  provides  that 
a  receiver  appointed  for  a  federal  branch  or  agency 
shall  take  possession  of  all  property  and  assets  of  the 
foreign  bank  and  “exercise  the  same  rights,  privi¬ 
leges,  powers,  and  authorities  with  respect  thereto  as 
are  now  exercised  by  receivers  of  national  banks 
appointed  by  the  Comptroller."  However,  because 
nothing  in  section  4(j)(2)  expressly  limits  or  alters  the 
law  of  secured  transactions  applicable  to  a  receiver¬ 
ship  conducted  under  the  National  Bank  Act,  as  pro¬ 
vided  in  section  4(j)(1),  paragraph  (1)  and  paragraph 
(2)  together  yield  a  consistent  result:  the  IBA  does 
not  provide  authority  for  the  receiver  of  a  Federal 
branch  to  defeat  the  rights  of  a  secured  creditor.  As 
noted  above,  under  the  National  Bank  Act  only  the 
balance  of  collateral  left  over  after  satisfaction  of  the 
security  interest  would  be  an  asset  available  to  the 
receiver  for  distribution  to  general  creditors. 

This  conclusion  is  consistent  with  the  legislative  his¬ 
tory  of  section  4(j)  and  the  IBA,  generally.  On  one 
hand  the  recognition  of  the  rights  of  a  secured  cred¬ 
itor  to  the  extent  of  its  security  interest  in  assets  in  the 
U  S  //ould  not  give  rise  to  the  concerns  that  prompt¬ 


ed  section  4(j)(2).  On  the  other  hand,  to  interpret  sec¬ 
tion  4(j)(2)  as  prescribing  different  creditor  priorities 
and  elevating  an  unsecured  creditor  over  a  secured 
creditor  would  be  at  odds  with  the  principles  of 
secured  transactions  widely  recognized  under  U.S. 
law.  It  would  be  virtually  impossible  for  a  foreign  bank 
to  operate  branches  and  agencies  in  the  U.S.  under 
such  a  standard  because  of  the  bank's  inability  to 
enter  into  the  secured  arrangements  necessary  for 
market  participation  —  an  absurd  result  that  would 
violate  the  national  treatment  policy  of  the  IBA. 

The  Comptroller’s  reasonable  interpretation  of  section 
4(j)(2),  which  he  is  responsible  for  administering,  is 
entitled  to  substantial  deference.  See,  e.g.,  Smiley  v. 
Citibank  (South  Dakota,  N.A.,  64  U.S.L.W.  4399 
(1996).  Moreover,  it  should  be  noted  that  the  receiv¬ 
er  of  a  federal  branch  or  agency  acts  as  the  agent  of, 
and  subject  to  direction  and  control  by,  the 
Comptroller  of  the  Currency.  Kennedy  v.  Gibson,  75 
U.S.  498,  503  (1868).  In  our  opinion,  under  the  cir¬ 
cumstances  outlined  in  your  letter,  the  receiver  may 
not  seek  to  stay,  hinder,  delay  or  otherwise  interfere 
with  the  exercise  of  rights  of  a  secured  party  in  col¬ 
lateral  security  and  may  not  interfere  with  the  liquida¬ 
tion  of  such  collateral  by  the  secured  party  promptly 
following  a  default.  The  above  principles  would  apply 
to  liquidation  or  application  of  collateral  obtained  pur¬ 
suant  to  a  valid  security  agreement  and  the  other  pro¬ 
visions  of  the  ECHO  rules  that  provide  for  the  delivery 
of  initial  collateral  as  well  as  additional  collateral  in  the 
event  that  specified  transaction  limits  are  exceeded. 
In  addition,  the  same  principles  would  apply  to  liqui¬ 
dation  or  application  of  collateral  securing  obligations 
that  arise  from  ECHO’S  right  to  assess  a  participant  in 
the  event  of  default  by  another  participant. 

2.  Receivership  mill  not  prevent  secured  party  from 
applying  collateral  held  in  the  United  States  to 
obligations  of  a  non-U. S.  office  or  otherwise  interfere 
with  the  exercise  of  rights. 

You  also  asked  us  to  confirm  that  the  receiver  would 
not  have  the  right  to  prevent  ECHO  from  liquidating 
and  applying  the  collateral  held  in  the  United  States 
without  delay  to  the  obligations  of  a  non-U. S.  office  or 
otherwise  stay,  delay  or  hinder  the  exercise  of  reme¬ 
dies  against  the  foreign  bank  and  the  collateral 
pledged  to  secure  the  foreign  bank's  obligations, 
under  the  following  assumptions.  The  netting  con¬ 
tract,  in  the  circumstances  you  describe,  is  entered 
into  by  the  head  office  or  another  non-U  S.  office  of 
the  foreign  bank.  The  non-U. S.  office  secures  its 
obligations  under  the  contract  by  a  pledge  of  collat¬ 
eral  located  in  the  United  States  pursuant  to  a  collat¬ 
eral  security  arrangement  that  would  constitute  a 
valid  and  perfected  security  interest  under  applicable 
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U.S.  law.  At  the  time  of  its  execution,  the  security 
agreement  was  not  entered  into  in  contemplation  of 
the  foreign  bank’s  insolvency,  or  that  of  the  branch  or 
agency. 

We  agree.  As  discussed  above,  the  National  Bank 
Act  does  not  provide  authority  to  a  receiver  appoint¬ 
ed  by  the  Comptroller  to  interfere  with  the  rights  of  a 
secured  party.  As  noted,  U.S.  legal  principles  under 
which  a  secured  party  may  enforce  its  interests  are 
fully  applicable  to  a  receivership  of  a  federal  branch 
or  agency  conducted  under  the  National  Bank  Act. 
Thus,  the  restrictions  on  actions  in  contemplation  of 
insolvency  contained  in  12  USC  91  would  not  inter¬ 
fere  with  ECHO’S  rights,  as  a  secured  creditor,  to  liq¬ 
uidate  and  apply  margin  or  other  collateral  taken  after 
execution  of  the  security  agreement  so  long  as  the 
right  to  do  so  was  provided  for  in  the  security  agree¬ 
ment  itself  and  the  applicable  ECHO  rules,  which 
were  not  entered  into  in  contemplation  of  insolvency 
as  that  term  is  used  in  section  91.  Also,  the  direction 
to  the  receiver  in  section  4(j)(1)  of  the  IBA  to  “take 
possession”  of  all  the  property  and  assets  of  the  for¬ 
eign  bank  in  the  U.S.  does  not  supersede  the  applic¬ 
able  law  of  secured  transactions.  In  our  opinion, 
based  upon  the  facts  you  described,  the  receiver 
may  not  interfere  with  the  application  of  collateral  held 
in  the  U.S.  to  obligations  of  a  non-U. S.  office  or  other¬ 
wise  interfere  with  the  exercise  of  remedies  pursuant 
to  a  collateral  security  arrangement  that  would  con¬ 
stitute  a  valid  and  perfected  security  interest  under 
applicable  U.S.  law. 

We  trust  this  is  responsive  to  your  inquiry. 

Julie  L.  Williams 
Chief  Counsel 


749  —  October  1996 


Dear  Sir/Madam: 

This  responds  to  your  letter  of  July  10,  1996,  request¬ 
ing  an  opinion  from  the  Office  of  the  Comptroller  of 
the  Currency  (OCC)  confirming  that  12  USC  24(sev- 
enth)  preempts  Texas  insurance  licensing  laws  that 
prevent  or  significantly  interfere  with  a  national  banks 
authority  to  act  as  agent  in  the  sale  of  annuities. 

We  believe  that  section  24(seventh)  does  preempt 
Texas  insurance  licensing  laws  with  respect  to  annu¬ 
ities  sales  by  national  banks  to  the  extent  that  those 
laws  prevent  or  impair  the  ability  of  national  banks  to 
exercise  their  authority  under  section  24(seventh)  to 


sell  annuities.  We  do  not  believe  that  the  McCarran- 
Ferguson  Act,  15  USC  1012,  insulates  Texas  law  in 
this  case  for  two  reasons:  First,  annuities  are  not 
“insurance”  within  the  meaning  of  the  act.  Second, 
even  if  annuities  were  insurance  for  that  purpose, 
laws  that  have  the  effect  of  negating  or  impairing  the 
corporate  powers  of  an  entire  class  of  entity  —  in  this 
case  the  authority  of  national  banks  to  sell  annuities 
—  are  not  laws  “regulating  the  business  of  insurance” 
within  the  meaning  of  the  McCarran-Ferguson  Act. 
However,  as  we  discuss  below,  this  does  not  mean 
that  all  Texas  law  in  this  area  is  inapplicable  to  nation¬ 
al  banks.1 

Background 

National  banks  derive  their  authority  to  sell  annuities 
from  section  24(seventh)  of  the  National  Bank  Act, 
which  provides  that  national  banks  shall  have  the 
power  to  exercise  “all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking.” 
The  Supreme  Court,  in  NationsBank  of  North 
Carolina ,  N.A.  v.  Variable  Annuity  Life  Insurance 

Company , _ U.S. _ ,  130  L.Ed.2d  740,  (1995) 

(“ VALIC ”),  upheld  the  Comptroller’s  conclusion  that 
this  power  includes  the  power  to  sell  fixed  and  vari¬ 
able  annuities  as  agent. 

Sections  3.01,  3.75,  and  21.07-1  of  the  Texas 
Insurance  Code  effectively  prohibit  national  banks 
from  selling  annuities  as  agent  in  Texas.  These  provi¬ 
sions  of  Texas  law  require  sellers  of  annuities  to  have 
a  license,  and  a  license  is  only  available  to  a  corpo¬ 
ration  if  (1)  the  corporation  is  organized  under  the 
Texas  Business  Corporation  Act,  the  Texas 
Professional  Corporation  Act,  or  the  Texas  Limited 
Liability  Company  Act,  and  (2)  each  officer,  director, 
and  shareholder  of  the  corporation  is  individually 
licensed  as  an  agent. 

A  national  bank  would  be  unable  to  satisfy  these  cri¬ 
teria  because  it  is  federally  chartered.  A  subsidiary  of 
a  national  bank  would  be  unable  to  satisfy  these  cri¬ 
teria  because  its  parent  bank,  as  a  shareholder,  could 
not  get  a  license.  Thus,  Texas  law  would  prohibit  a 
national  bank  even  from  purchasing  an  existing, 
licensed  Texas  annuity  agency. 

We  also  understand  that  the  Texas  Commissioner  of 
Insurance  may  have  considered  an  alternative  limita¬ 
tion  that  would  allow  only  national  banks  located  in 
places  with  5,000  or  fewer  inhabitants  to  sell  annuities. 

1  Please  note  that  we  recently  expressed  similar  conclusions  in  a  letter  dated 
August  9,  1996,  to  Commissioner  Bomer  of  the  Texas  Insurance  Department  in 
connection  with  his  request  for  an  opinion  on  this  issue  submitted  to  the  Office  of 
the  Texas  Attorney  General 
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Since  the  authority  to  sell  annuities  derives  from  sec¬ 
tion  24(seventh),  not  section  92,  this  limitation  is  not 
imposed  by  federal  law.2  The  proposed  restriction 
would  be  an  absolute  prohibition  for  national  banks 
not  located  in  places  of  5,000  or  fewer  inhabitants. 

Ordinarily,  when  federal  law  and  state  law  so  clearly 
conflict,  the  state  law  will  be  preempted  by  the  feder¬ 
al  provision.  Your  question  presents  the  issue,  how¬ 
ever,  of  whether  the  McCarran-Ferguson  Act,  15  USC 
1012,  may  insulate  the  provisions  of  the  Texas 
Insurance  Code  at  issue,  and/or  the  above-described 
limitation,  from  preemption  by  section  24(seventh). 
For  the  reasons  discussed  below,  it  is  our  opinion  that 
section  24(seventh)  does  preempt  these  state  law 
provisions. 

Discussion 

A.  The  McCarran-Ferguson  Act 

Section  2(b)  of  the  McCarran-Ferguson  Act,  15  USC 
1012(b),  protects  certain  insurance-related  state  laws 
from  federal  preemption.  Section  2(b)  provides  that  a 
federal  law  shall  not  be  construed  to  “invalidate, 
impair,  or  supersede”  a  state  law  “enacted  for  the 
purpose  of  regulating  the  business  of  insurance,” 
unless  the  federal  law  “specifically  relates  to  the  busi¬ 
ness  of  insurance.” 

In  this  case,  the  federal  law  at  issue  is  12  USC 
24(seventh).  As  was  noted  above,  the  OCC  has  inter¬ 
preted  section  24(seventh)  to  permit  national  banks 
to  sell  annuities  as  agent,  and  the  Supreme  Court  has 
affirmed  that  interpretation.  To  the  extent  that  the 
Texas  Insurance  Code  would  prohibit  a  national  bank 
from  exercising  that  power,  section  24(seventh)  would 
“invalidate,  impair,  or  supersede”  it.  Thus,  the 
McCarran-Ferguson  Act  will  insulate  the  Texas  provi¬ 
sions  from  the  ordinarily  applicable  Federal  preemp¬ 
tion  standards,  if  the  restrictions  in  Texas  law  regulate 
the  business  of  insurance.  We  believe  that  the  Texas 
licensing  restrictions  do  not  meet  this  test,  for  two  rea¬ 
sons:  First,  because  annuities  are  not  “insurance"  for 
McCarran-Ferguson  Act  purposes,  and,  second, 
because  requirements  that  have  the  effect  of  negat¬ 
ing  the  existing  corporate  authority  of  national  banks 
to  sell  annuities,  are  regulating,  if  anything,  the  pow¬ 
ers  of  a  particular  class  of  entity,  not  the  “business  of 
insurance." 


2  Tf '•)  power  to  sen  annuities  is  not  subject  to  any  geographic  limitation  based  on 
e  locator  of  the  customer  Therefore  a  national  bank  may  sell  annuities  to  cus¬ 
tomers  located  anywhere 


B.  Annuities  as  “ insurance ”  under  the  McCarran- 
Ferguson  Act 

The  Supreme  Court  has  already  explicitly  held  in  SEC 
v.  Variable  Annuity  Life  Ins.  Co.  of  America,  359  U.S. 
65,  (1959)  (OSECO)  that  variable  annuities  are  not 
insurance  for  purposes  of  the  McCarran-Ferguson 
Act.  Although  the  Supreme  Court  has  not  specifical¬ 
ly  addressed  whether  fixed  annuities  are  insurance 
for  purposes  of  the  McCarran-Ferguson  Act’ 
Supreme  Court  decisions  in  other  contexts,  and 
numerous  other  authorities,  lead  to  a  similar  negative 
conclusion. 

1.  Annuities  and  insurance  are  distinct  products. 

The  scope  of  the  term  “insurance"  in  the  McCarran- 
Ferguson  Act  is  a  federal  question,  not  controlled  by 
Texas  or  other  state  law  definitions.  SEC  at  69. 
Neither  the  statute  or  the  legislative  history  of  the 
McCarran-Ferguson  Act  define  the  term,  however.3 
Nevertheless,  “insurance”  has  a  commonly  under¬ 
stood  meaning,  and,  absent  a  contextual  basis  for 
concluding  otherwise,  words  in  statutes  are  pre¬ 
sumed  to  have  their  usual  meaning.  This  is  especial¬ 
ly  true  where,  as  here,  a  statute  does  not  define  a 
term.  See  2A  Sutherland,  Statutory  Construction 
47.28  (4th  ed.  1984).4 

Dictionary  definitions  of  "insurance,”  for  example, 
describe  it  as  a  contract  for  indemnification  against 
risk  of  loss.  In  1945,  when  the  McCarran-Ferguson 
Act  was  enacted,  the  third  edition  of  Black’s  Law 
Dictionary  (1933)  was  in  use  and  defined  insurance 
as:  “A  contract  whereby,  for  a  stipulated  considera¬ 
tion,  one  party  undertakes  to  compensate  the  other 
for  loss  on  a  specified  subject  by  specified  perils.”  By 
contrast,  the  definition  of  “annuity"  from  the  same  edi¬ 
tion  describes  annuities  variously  as:  “a  yearly  sum 
stipulated  to  be  paid  to  another  in  fee,  or  for  life,  or 
years,  and  chargeable  only  on  the  person  of  the 
grantor;”  “a  fixed  sum,  granted  or  bequeathed, 
payable  periodically  but  not  necessarily  annually;”  or 
a  contract  "by  which  one  party  delivers  to  another  a 
sum  of  money,  and  agrees  not  to  reclaim  it  so  long  as 
the  receiver  pays  the  rent  agreed  upon.”  Thus,  when 
Congress  enacted  the  McCarran-Ferguson  Act,  an 
“annuity"  was  clearly  distinct  from  “insurance." 


2  See  HR  Rep  No  143,  79th  Cong,  1st  Sess  (1945),  reprinted  In  1945 
USC.CAN  670 

4  See  Group  Lite  &  Health  Ins  Co  v  Royal  Drug  Co  440  U  S  205  21 1-213(1979) 
(Since  the  [McCarran-Ferguson  Act]  does  not  define  the  business  of  insurance 
the  question  for  decision  is  whether  the  [contracts  at  issue]  fall  within  the  ordinary 
understanding  of  the  phrase,  illumined  by  any  light  to  be  found  in  the  structure  of 
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That  distinction  continues  today.  For  example, 
Black’s  Law  Dictionary  (1990)  defines  “insurance”  as 
follows: 

A  contract  whereby,  for  a  stipulated  consider¬ 
ation,  one  party  undertakes  to  compensate 
the  other  for  loss  on  a  specified  subject  by 
specified  perils.  ...  A  contract  whereby  one 
undertakes  to  indemnify  another  against  loss, 
damage,  or  liability  arising  from  an  unknown 
or  contingent  event  and  is  applicable  only  to 
some  contingency  or  act  to  occur  in  future. 
An  agreement  by  which  one  party  for  a  con¬ 
sideration  promises  to  pay  money  or  its 
equivalent  or  to  do  an  act  valuable  to  other 
party  [sic]  upon  destruction,  loss,  or  injury  of 
something  in  which  another  party  has  an 
interest. 

See  also  Webster's  Third  International  Dictionary 
(1971)  (“coverage  by  contract  whereby  for  a  stipulat¬ 
ed  consideration  one  party  undertakes  to  indemnify 
or  guarantee  another  against  loss  by  a  specified  con¬ 
tingency  or  peril”);  Random  House  Dictionary  (1973) 
(“coverage  by  contract  in  which  one  party  agrees  to 
indemnify  or  reimburse  another  for  any  loss  that 
occurs  under  the  terms  of  the  contract”);  Oxford 
English  Dictionary  (Compact  ed.  1971)  (“a  contract 
by  which  the  one  party  (usually  a  company  or  corpo¬ 
ration)  undertakes,  in  consideration  of  a  payment 
(called  a  premium)  proportioned  to  the  nature  of  the 
risk  contemplated,  to  secure  the  other  against  pecu¬ 
niary  loss,  by  payment  of  a  sum  of  money  in  the  event 
of  destruction  of  or  damage  to  property  (as  by  disas¬ 
ter  at  sea,  fire,  or  other  accident),  or  the  death  or  dis¬ 
ablement  of  a  person”);  Helvering  v.  Le  Gierse ,  312 
U.S.  531,  542  (1941)  (“Historically  and  commonly, 
insurance  involves  risk-shifting  and  risk-distribut¬ 
ing.”).  Legal  encyclopedias  have  defined  insurance 
similarly.  C.J.S.  states,  “Insurance  has  been  said  to 
be  best  defined  as  a  contract  whereby  one  under¬ 
takes  to  indemnify  another  against  loss,  damage,  or 
liability  arising  from  an  unknown  or  contingent  event.” 
44  C.J.S.  2(a).  Am.  Jur.  defines  insurance  as  a  con¬ 
tract  that  provides  for  the  payment  of  “a  certain  or 
ascertainable  sum  of  money  on  a  specified  contin¬ 
gency.”  43  Am.  Jur.  2d  Insurance  1.  See  also  1 
Couch  on  Insurance  3d  (1995)  1 :6  (“Essentially,  insur¬ 
ance  is  a  contract  by  which  one  party  (the  insurer),  for 
a  consideration  that  usually  is  paid  in  money,  either  in 
a  lump  sum  or  at  different  times  during  the  continua¬ 
tion  of  the  risk,  promises  to  make  a  certain  payment, 
usually  of  money,  upon  the  destruction  or  injury  of 
“something”  in  which  the  other  party  (the  insured)  has 
an  interest.”). 

Annuities  do  not  involve  indemnification  against  risk 


of  loss.  Investors  who  purchase  annuities  are  not 
seeking  to  pool  a  catastrophic  risk  such  as  death, 
injury  or  property  damage,  but  are  instead  seeking  a 
guaranteed,  long-term  return  on  their  assets.  Most 
commonly,  annuities  are  marketed  as  a  tax-sheltered 
means  of  saving  for  retirement.5  The  element  of  mor¬ 
tality  risk,  which  is  present  in  some  annuities,  derives 
from  the  investor’s  willingness  to  price  a  contractual 
arrangement  based  on  the  length  of  his  life  in  order  to 
increase  the  return  he  will  receive  during  his  lifetime. 
This  risk  is  essentially  an  investment  risk,  not  an  insur¬ 
ance  risk.  In  upholding  the  Comptroller’s  determina¬ 
tion  that  annuities  are  not  insurance  for  purposes  of 
another  federal  law  —  12  USC  92  —  the  Supreme 
Court  stated, 

By  making  an  initial  payment  in  exchange  for 
a  future  income  stream,  the  customer  is  defer¬ 
ring  consumption,  setting  aside  money  for 
retirement,  future  expenses,  or  a  rainy  day. 
For  her,  an  annuity  is  like  putting  money  in  a 
bank  account,  a  debt  instrument,  or  a  mutual 
fund.  Offering  bank  accounts  and  acting  as 
agent  in  the  sale  of  debt  instruments  are  famil¬ 
iar  parts  of  the  business  of  banking.  ...  In 
sum,  modern  annuities,  though  more  sophisti¬ 
cated  than  the  standard  savings  bank 
deposits  of  old,  answer  essentially  the  same 
need.  By  providing  customers  with  the  oppor¬ 
tunity  to  invest  in  one  or  more  annuity  options, 
banks  are  essentially  offering  financial  invest¬ 
ment  instruments  of  the  kind  congressional 
authorization  permits  them  to  broker. 

VALIC  at  81 4.6 

Most  authorities  hold  that  annuities  are  not  insurance, 
because  they  do  not  incorporate  the  element  of 
indemnification  against  risk.  Courts  considering  the 
status  of  annuities  as  “insurance”  have  held  that 
annuities  are  not  insurance  for  purposes  of  federal  tax 


5  See  Helping  Consumers  Shelter  Income,  ABA  Banking  Journal.  July  1989.  at  16- 
21  (discussing  investment  and  tax  shelter  characteristics  of  annuities) 

6  See  also  Helvering  v.  Le  Gierse,  supra  (  'Any  risk  that  the  prepayment  [premium] 
would  earn  less  than  the  amount  paid  to  respondent  as  an  annuity  was  an  invest¬ 
ment  risk  similar  to  the  risk  assumed  by  a  bank;  it  was  not  an  insurance  risk  ). 
In  Re  Howerton,  21  Bankr  621,  623  (1982)  (  Both  life  insurance  and  annuity  con¬ 
tracts  may  take  various  forms  but  the  heart  of  the  distinction  between  them  is  this 
life  insurance  is  a  promise  to  pay  a  sum  certain  on  the  death  of  the  insured  and  an 
annuity  is  essentially  a  form  of  investment  which  pays  periodically  during  the  life  of 
the  annuitant  or  during  a  term  fixed  by  contract  rather  than  on  the  occurrence  of  a 
future  contingency.  ”);  Daniel  v  Life  Ins  Co  of  Virginia.  102  S  W  2d  256,  260  (Tex 
Civ  App  1937)  ("[An  annuity]  is  essentially  a  form  of  investment,  and  uniformly 
held  to  be  such,  regardless  of  the  fact  that  in  its  usual  form  payments  are  contin¬ 
gent  upon  continuity  of  the  life  of  the  grantee  "),  1  J  Appleman,  Insurance  Law  and 
Practice,  o  84  (1981)  ("annuity  contracts  must  be  recognized  as  investments 
rather  than  as  insurance  ")  See  also  SEC  v  United  Benefit  Life  Ins  Co  ,  387  U  S 
202,  207-208  (1967)  ("In  fixing  the  necessary  premium  [for  a  fixed  annuity]  mor¬ 
tality  experience  is  a  subordinate  factor  and  the  planning  problem  is  to  decide 
what  interest  and  expense  rates  may  be  expected  There  is  some  shifting  of  risk 
from  policyholder  to  insurer,  but  no  pooling  of  risks  among  policyholders  In  other 
words,  the  insurer  is  acting  in  a  role  similar  to  that  of  a  savings  institution  ") 
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law  several  state  tax  laws,d  bankruptcy  law,7 * 9 * *  and 
other  laws  Legal  encyclopedias  also  agree  that, 
because  annuities  do  not  involve  this  type  of  indem¬ 
nification  against  risk  of  loss,  they  are  not  insurance. 
See  44  C  J.S.  2(b)  ("Generally  an  annuity  contract  is 
not  a  contract  of  insurance");  43  Am.  Jur.  2d 
Insurance  5  (“Contracts  for  annuities  differ  materially 
from  ordinary  life  insurance  policies,  and  are  not  gen¬ 
erally  regarded  as  such.  Consequently,  a  company 
engaged  merely  in  selling  annuities  does  not  conduct 
an  insurance  business,  and  is  not  an  insurance  com¬ 
pany  unless  made  so  by  a  broad  statutory  definition 
of  insurance  companies.”). 

The  two  leading  treatises  on  insurance  law,  Couch 
and  Appleman,  also  distinguish  annuities  from  insur¬ 
ance.  See  1  J.  Appleman,  Insurance  Law  and 
Practice,  84  (1981)  (“annuity  contracts  must.  .  .  be 
recognized  as  investments  rather  than  as  insur¬ 
ance”);  1  Couch  on  Insurance  3d  (1995)  1:22  (“In 
consequence  of  the  fact  that  annuities  are  not  ordi¬ 
narily  regarded  as  insurance,  it  naturally  follows  that 
most  litigation  involving  annuities  does  not  present 
any  aspect  of  what  would  ordinarily  be  regarded  as 
insurance  law.  The  subject  of  annuities  is  thus  not 
treated  in  detail  in  this  text.”).  The  Couch  treatise 
even  has  a  separate  section  entitled  “Annuity  as  dis¬ 
tinguished  from  insurance,"  which  states, 

An  annuity  contract  differs  materially  from  an 
ordinary  life  insurance  contract  in  that  it  is 
payable  during  the  life  of  the  annuitant  rather 
than  upon  any  future  contingency,  and  in 
many  instances  it  is  paid  for  in  a  single  pay¬ 
ment  which  is  not  generally  regarded  as  a 
premium.  Consequently,  a  company 
engaged  in  selling  annuities  is  not  subject  to 


7  See  Helvering  v.  Le  Gierse:  supra  Keller  v.  Commissioner  of  Internal  Revenue, 
312  U  S  543  (1941)  (Under  federal  tax  law  which  excludes  “amounts  receivable 
as  insurance  '  from  decedent's  gross  estate  for  tax  purposes,  annuities  are  not 
treated  as  insurance  ) 

®  See  Kemochan  v  U  S  29  F  Supp  860  (Ct  Cl  1939);  In  re  Sothern's  Estate,  257 
A  D  574  14  N  YS  2d  1  (1939)  In  re  Rhodes'  Estate,  197  Misc.  232  94  N  YS  2d 
406  (N  Y  Surr  Ct  1949)  (Annuity  contracts  are  not  within  New  York  tax  law  exemp¬ 
tion  applicable  to  insurance  payable  to  a  designated  beneficiary,  from  estate 
taxes  )  People  v  Knapp  193  AD  413  184  NYS  345  (1920);  Commonwealth  v 
Metropolitan  Life  Ins  Co  254  Pa  510  98  A  1072  (1916);  Daniel  v  Life  Ins  Co  of 

Virginia,  supra  State  v  Ham.  54  Wyo  148.  88  P.2d  484  (1939)  (Consideration  paid 
for  annuity  contracts  is  not  subiect  to  tax  law  which  taxes  all  “premiums"  paid  for 
nsurance  because  annuities  are  not  insurance  ) 

’  See  New  York  State  Association  of  Life  Underwriters,  Inc .  v  New  York  State 
Banking  Department  83  N  Y2d  353.  632  N  E  2d  876  (1994)  (Because  the  great 
weight  of  authority  supports  the  position  that  annuities  are  not  insurance.  New  York 
state  chartered  banks  may  sell  annuities  as  agent).  In  re  Walsh,  19  FSupp  567  (D 
Mmn  1937)  (Annuity  policy  owned  by  bankrupt  was  not  within  insurance  exemp¬ 
tion  to  Minnesota  bankruptcy  law  and  therefore  trustee  in  bankruptcy  was  entitled 
to  the  cash  surrender  value  of  the  policies  )  In  Re  Howerton  21  Bankr  621,  623 
f  196?) 

'  See  Carroll  v  Equitable  Life  Assurance  Co,  9  FSupp  223  (WD  Mo  1934) 
'Defendant  a  mutual  insurance  company  forbidden  by  law  to  issue  insurance  con¬ 
tacts  e/cept  oy  a  mutual  plan  was  nonetheless  authorized  to  sell  annuity  con¬ 
tracts  without  a  mutual  plan  because  annuity  contracts  are  investments  rather  than 

'  c  itar  ce  i  Succession  of  Raboum  201  La  227  9  So  2d  529  (1942)  (Insurance 
s  '  v  considered  part  of  the  decedents  estate  for  purposes  of  the  law  of  forced 
r  e  rsNp  but  ann  jities  are  part  of  the  estate  because  they  are  not  insurance  ) 


a  statute  applicable  to  “insurers"  unless  the 
statute  expressly  so  declares. 

19  Couch  on  Insurance  2d  (Rev.  ed.  1983)  81:2. 

The  recent  Court  of  Appeals  decision  which  found 
that  annuities  would  be  insurance  for  purposes  of  the 
McCarran-Ferguson  Act,  American  Deposit  Corp. 
and  Blackfeet  National  Bank  v.  Schacht,  84  F.3d  834 
(7th  Cir.  1996)  (“ Blackfeef),  fundamentally  mistook 
these  essential  distinctions  between  annuities  and 
insurance.  In  that  case,  an  Illinois  statute  effectively 
prohibited  a  national  bank  from  issuing  an  annuity-like 
deposit  instrument.  A  national  bank  challenged  this 
prohibition  on  the  grounds  that  the  bank  had  authori¬ 
ty  under  the  National  Bank  Act,  as  interpreted  by  the 
OCC,  to  issue  an  annuity-like  product  called  a 
“Retirement  CD.”  In  its  decision,  the  court  noted  sev¬ 
eral  reasons  why  annuities  should  be  considered 
insurance.11  All,  however,  have  fundamental  flaws. 

First,  the  court  noted  that  annuities  involve  mortality 
risk.  However,  the  Supreme  Court  in  VALIC  rejected 
the  notion  that  mortality  risk  is  a  determinative  indica¬ 
tor  that  a  product  is  insurance.  For  example,  as  the 
Court  pointed  out,  a  life  interest  in  property  involves 
mortality  risk,  and  such  an  interest  is  certainly  not 
insurance.  VALIC,  130  L.Ed.2d  at  751. 

Second,  the  Blackfeet  court  reasoned  that  annuities 
should  be  considered  insurance  because  they  pro¬ 
tect  the  insured  against  the  risk  of  running  out  of 
money: 

[T]he  purpose  of  purchasing  a  life  insurance 
policy  on  a  family’s  breadwinner  and  of  pur¬ 
chasing  a  lifetime  annuity  is  essentially  the 
same.  The  individual  who  purchases  the  life 
insurance  policy  insures  against  no  longer 
having  the  money  produced  by  the  bread¬ 
winner,  and  the  person  who  purchases  a  life¬ 
time  annuity  insures  against  no  longer  having 
sufficient  money  produced  by  his  assets. 

Slip.  Op.  at  13.  This  argument,  too,  fails  to  hold  up, 
since  it  would  characterize  any  long-term  income 
stream  —  a  bank  account,  a  long-term  lease,  or  a 
long-term  bond  —  as  insurance  because  the  holder 
is  protected  against  not  receiving  income.12  It  is  pos¬ 
sible  to  describe  virtually  any  asset  as  protecting 
against  some  type  of  "risk.”  Insurance  is  not  merely 


1 1  In  a  lengthy  and  comprehensive  dissent,  however.  Judge  Flaum  concluded 
[Annuities  are  not  insurance,  and  thus  a  national  bank  selling  them  is  not  engaged 
in  the  business  of  insurance  The  modern  literature  on  insurance  powerfully  affirms 
this  conclusion  and  the  history  of  insurance  caselaw  is  in  accord  84  F3d  834 
Slip  Op  at  63.  64  (7th  Cir  1996)  (emphasis  in  original) 

Some  annuities  have  a  life  term  rather  than  a  fixed  term,  but.  as  was  noted 
above,  this  feature  does  not  transform  them  into  insurance  An  interest  in  reu 
property  does  not  become  insurance  if  it  is  divided  into  a  life  estate  and  a  reman’ 
der  interest 
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protection  against  risk  —  it  is  indemnification  against 
risk  of  loss.  See  1  Couch  on  Insurance  3d  (1995)  1:9 
(“The  primary  requisite  essential  to  a  contract  of 
insurance  is  the  assumption  of  a  risk  of  loss  and  the 
undertaking  to  indemnify  the  insured  against  such 
loss.”).  See  generally  1  Couch  on  Insurance  3d 
(1995)  1:12-23  (distinguishing  various  forms  of  risk 
transfer  such  as  suretyship,  guarantees,  warranties, 
and  annuities  from  insurance). 

Third,  the  Blackfeet  court  contended  that  a  fixed 
annuity  is  insurance  because  it 

insures  the  purchaser  against  a  decline  in  the 
market — a  single,  contingent  event.  The  pur¬ 
chaser  is  given  the  comfort  that  should  a 
depression  occur  in  the  market,  causing 
rates  of  interest  to  fall  significantly,  he  will  not 
suffer  a  “loss”  of  future  income,  but  will  con¬ 
tinue  to  receive  the  rate  of  interest  guaran¬ 
teed  in  his  Retirement  CD  contract. 

Id.  Again,  the  court  confused  indemnification  against 
risk  of  loss  with  protection  against  other  types  of  risk, 
in  this  case,  investment  risk.  The  shifting  of  invest¬ 
ment  risk  does  not  make  a  product  insurance. 
Treasury  bonds,  bank  accounts,  and  other  guaran¬ 
teed  obligations  have  no  investment  risk,  but  they  are 
in  no  way  considered  insurance. 

Thus,  the  Blackfeet  court’s  decision  was  analytically 
flawed  to  a  profound  degree.  We  therefore  believe 
that,  on  balance,  the  court’s  reasoning  is  clearly  out¬ 
weighed  by  the  precedents  and  analysis  that  reach 
the  opposite  conclusion. 

2.  A  product  does  not  become  “ insurance ”  because  it 
is  sold  by  insurance  companies. 

Annuities  are  not  part  of  the  “business  of  insurance” 
simply  because  they  have  historically  been  offered 
primarily  by  insurance  companies.  The  Supreme 
Court  specifically  rejected  this  approach  to  interpre¬ 
tation  of  the  McCarran-Ferguson  Act,  stating, 

The  statute  did  not  purport  to  make  the  states 
supreme  in  regulating  all  the  activities  of 
insurance  companies ;  its  language  refers  not 
to  the  persons  or  companies  who  are  subject 
to  state  regulation,  but  to  laws  “regulating  the 
business  of  insurance.”  Insurance  compa¬ 
nies  may  do  many  things  which  are  subject  to 
paramount  federal  regulation;  only  when  they 
are  engaged  in  the  “business  of  insurance” 
does  the  statute  apply. 


SEC  v.  National  Securities,  Inc.,  393  U.S.  453,  459-60 
(1969)  (“ National  Securities")  (emphasis  in  original). 

Similarly,  as  the  Supreme  Court  pointed  out  in  VALIC, 

[T]he  sale  of  a  product  by  an  insurance  com¬ 
pany  does  not  inevitably  render  the  product 
insurance.  For  example,  insurance  compa¬ 
nies  have  long  offered  loans  on  the  security  of 
life  insurance  .  .  .  but  a  loan  does  not  thereby 
become  insurance. 

130  L.Ed.2d  at  750.  Insurance  codes  and  the  author¬ 
ity  of  insurance  regulators  will  naturally  address  the 
activities  that  insurance  companies  have  traditionally 
engaged  in.  National  Securities  makes  it  clear  that 
the  business  of  insurance  companies  —  what  insur¬ 
ance  companies  typically  do,  and  what  insurance 
regulators  typically  regulate  —  is  not  the  same  as  the 
business  of  insurance  under  the  McCarran-Ferguson 
Act. 

Even  where  state  insurance  codes  cover  annuities, 
moreover,  they  generally  distinguish  annuities  from 
insurance.  For  example,  the  Texas  Insurance  Code 
section  at  issue  here,  Art.  21.07-1,  defines  a  “life 
insurance  agent”  as  one  who  sells  "insurance  or 
annuity”  contracts.  The  definition  of  “life  insurance 
company”  in  Art.  3.01,  Sec.  1  of  the  Texas  Insurance 
Code  also  distinguishes  between  insurance  and 
annuities. 

Thus,  with  a  few  isolated  exceptions,  courts  and  other 
legal  authorities  have  understood  the  term  "insur¬ 
ance”  to  refer  to  a  contractual  obligation  to  indemnify 
the  insured  against  a  risk  of  loss,  and  have  accord¬ 
ingly  classified  annuities  as  products  that  are  not 
insurance.  The  Supreme  Court  has  already 
addressed  variable  annuities  and  found  variable 
annuities  not  to  be  insurance  for  purposes  of  the 
McCarran-Ferguson  Act.  In  the  absence  of  language 
in  the  McCarran-Ferguson  Act  suggesting  that  the 
context  somehow  requires  an  unusual  interpretation 
of  the  term  "insurance,”  therefore,  the  commonly- 
understood  meaning  must  prevail,  and  fixed  as  well 
as  variable  annuities  should  not  be  considered  to  be 
insurance  for  purposes  of  the  McCarran-Ferguson 
Act. 

As  discussed  in  more  detail  in  section  D  below,  this 
result  does  not  mean  that  all  Texas  state  laws  are 
inapplicable  to  annuity  sales  by  national  banks.  What 
it  does  mean,  however,  is  that  state  laws  that  purport 
to  apply  to  national  banks’  sales  of  annuities  must  be 
evaluated  under  longstanding,  judicially  developed 
standards  of  federal  preemption.  This  is  a  particular- 
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ly  appropriate  result  here,  since  the  Supreme  Court 
has  directly  ruled  that  annuity  sales  are  authorized  for 
national  banks  under  their  corporate  banking  powers 
pursuant  to  12  USC  24(Seventh).  See  VALIC ,  supra. 

C.  "Regulating  the  business  of  insurance ”  under 
the  McCarran-Ferguson  Act. 

It  is  axiomatic  that  the  McCarran-Ferguson  Act 
shields  from  federal  preemption  state  laws  enacted 
for  the  purpose  of  regulating  the  business  of  insur¬ 
ance  in  order  to  provide  special  status  for  laws  that 
do  that.  When  a  state  law  does  something  else ,  as  is 
the  case  here,  where  the  effect  of  the  law,  if  it  regu¬ 
lates  anything,  is  to  regulate  the  powers  of  national 
banks  as  a  class  of  entity,  the  state  law  is  not  within 
the  scope  of  protection  designed  by  the  McCarran- 
Ferguson  Act.  State  regulation  that  negates  or 
impairs  the  existing  corporate  activity  of  an  entire 
class  of  entity  is  regulation  of  that  type  of  entity ,  not 
regulation  of  the  activity  that  constitutes  the  “business 
of  insurance.”  See  Hartford  Fire  Ins.  Co.  v.  California, 
509  U.S.  764,  125  L.Ed.2d  612,  629  (1993)  (‘“[T]he 
business  of  insurance”  should  be  read  to  single  out 
one  activity  from  others,  not  to  distinguish  one  entity 
from  another.”). 

In  fact,  case  law  emphasizes  that  the  McCarran- 
Ferguson  Act  should  be  construed  narrowly,  so  as  to 
avoid  displacing  other  federal  statutes  and  their 
underlying  regulatory  interests.  See  Women  in  City 
Government  United  v.  City  of  New  York ,  515  F.  Supp. 
295,  303  (S.D.  N.Y.  1981);  FTC  v.  Manufacturers 
Hanover  Consumer  Servs.,  56 7  F.  Supp.  992,  995 
(E.D.  Pa.  1983).  This  approach  is  particularly  appro¬ 
priate  in  this  case,  where  the  Supreme  Court  has 
specifically  determined  that  the  authority  of  national 
banks  to  conduct  the  "business  of  banking”  includes 
the  authority  to  sell  both  fixed  and  variable  annuities. 

The  Supreme  Court  has  stated  that  state  laws  enact¬ 
ed  “for  the  purpose  of  regulating  the  business  of 
insurance”  under  the  McCarran-Ferguson  Act  are 
those  laws  “that  possess  the  ‘end,  intention,  or  aim’  of 
adjusting,  managing,  or  controlling  the  business  of 
insurance.”  U.S.  Dep't.  of  Treasury  v.  Fabe,  508  U.S. 
491,  113  S.  Ct.  2202,  2210  (1993)  (“Fabe").  As  the 
Court  emphasized  in  Fabe ,  “the  focus  of  McCarran- 
Ferguson  is  upon  the  relationship  between  the  insur¬ 
ance  company  and  its  policyholders.”  Fabe ,  113  S. 
Ct  at  2212.  In  Fabe,  the  Supreme  Court  was  con¬ 
cerned  with  whether  an  Ohio  statute  governing  the 
priority  of  claims  filed  in  a  proceeding  to  liquidate  an 
insolvent  insurer  was  preempted  by  a  federal  priority 
statute,  or  was  protected  by  the  McCarran-Ferguson 
Act  In  deciding  to  apply  McCarran-Ferguson  pro¬ 


tections  to  the  Ohio  statute,  the  court  considered  the 
relationship  between  the  insured  and  the  insurer,  and 
concluded  that  to  the  extent  that  the  Ohio  priority 
statute  regulated  the  resolution  of  policyholders’ 
claims  against  an  insurer,  it  was  a  law  enacted  for  the 
purpose  of  regulating  the  business  of  insurance.  Id. 

Fabe  was  not  the  first  time  that  the  Supreme  Court 
has  considered  the  relationship  between  the  insured 
and  the  insurer  in  applying  the  McCarran-Ferguson 
Act.  In  National  Securities,  supra,  the  Court  exam¬ 
ined  a  state  statute  requiring  an  insurance  commis¬ 
sioner  to  certify  that  insurance  company  mergers 
were  equitable  to  stockholders  in  order  to  determine 
whether  it  was  protected  by  the  McCarran-Ferguson 
Act.  Because  the  Court  found  that  the  effect  of  the 
statute  was  to  protect  the  stockholders,  not  the  policy 
holders,  it  concluded  that  the  statute  was  not  enact¬ 
ed  for  the  purpose  of  regulating  insurance.  National 
Securities,  supra,  393  U.S.  at  459.  In  deciding  the 
case,  the  National  Securities  Court,  like  the  Fabe 
Court,  focused  upon  the  relationship  between  the 
insured  and  the  insurer,  observing  that  the  core  of  the 
“business  of  insurance"  is 

the  relationship  between  insurer  and  insured, 
the  type  of  policy  which  could  be  issued,  its 
reliability,  interpretation,  and  enforcement. 

Id.  In  dicta,  the  Court  gave  as  examples  of  activities 
that  could  constitute  the  business  of  insurance:  fixing 
of  rates,  selling  and  advertising  of  policies,  and 
licensing  of  companies  and  agents.  393  U.S.  at  460. 

Thus,  under  the  standards  set  by  the  Supreme  Court 
in  Fabe  and  National  Securities,  licensing  of  agents 
could  constitute  regulation  of  the  business  of  insur¬ 
ance  if  the  licensing  standards  have  the  end  result, 
intention  or  aim  of  adjusting,  managing  or  controlling 
the  relationship  between  insurer  and  insured,  the 
types  of  policies  issued,  or  their  reliability,  interpreta¬ 
tion,  and  enforcement.  The  Texas  state  law  provi¬ 
sions  at  issue  here  simply  do  none  of  that.  They  reg¬ 
ulate  neither  the  "transferring  or  spreading  [of]  a  pol¬ 
icyholder’s  risk,”  nor  any  other  practice  that  is  "an 
integral  part  of  the  policy  relationship  between  the 
insurer  and  the  insured.”  Union  Labor  Life  Ins.  Co.  v. 
Pireno,  458  U.S.  119,  129  (1982)  {"Pi reno"):  see  also 
Fabe,  113  S.Ct.  at  2209,  2213-  216.  Rather,  they 
deprive  an  entire  category  of  entity  —  national  banks 
—  of  the  capacity  to  exercise  a  corporate  power  they 
possess  under  federal  law. 

Courts  of  appeals  that  have  examined  state  insur¬ 
ance  laws  that  attempt  to  restrict  the  authorized  activ¬ 
ities  of  national  banks  have  generally  concluded  that 
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state  law  restrictions  on  the  powers  of  national  banks 
to  conduct  those  activities  do  not  fall  within  the  pre¬ 
emption  shield  of  the  McCarran-Ferguson  Act.13  See 
e.g.\  Owensboro  Nat’l  Bank  v.  Stephens ,  44  F.3d  388 
(6th  Cir.  1994),  cert,  denied ,  134  L.Ed.2d  519  (U.S. 
1996)  ("Owensboro”):  First  Nat'l  Bank  of  E.  Ark.  v. 
Taylor ,  907  F.2d  775,  780  (8th  Cir.),  cert,  denied ,  498 
U.S.  972  (1990)  (McCarran-Ferguson  Act  does  not 
immunize  state  insurance  law  restrictions  from  pre¬ 
emption  because  sale  of  debt  cancellation  contracts 
by  national  banks  is  an  authorized  activity  of  national 
banks  and  does  not  constitute  the  "business  of  insur¬ 
ance"  within  the  meaning  of  the  McCarran-Ferguson 
Act);  United  Auto.  Ass’n  v.  Muir ,  792  F.2d  356  (3d  Cir. 
1986),  cert,  denied ,  479  U.S.  1031  (1987)  ("Muir”): 
Independent  Banker's  Ass'n  of  Am.  v.  Heimann ,  613 
F.2d  1164,  1170-71  (D.C.  Cir.  1979),  cert,  denied  449 
U.S.  823  (1980)  (Comptroller’s  regulation  of  disposi¬ 
tion  of  income  from  sale  of  credit  life  insurance  by 
national  banks  does  not  fall  within  the  McCarran- 
Ferguson  Act’s  protections).  Although  the  state  statu¬ 
tory  restrictions  examined  by  the  courts  of  appeals 
differed  in  certain  respects,  the  differences  in  specif¬ 
ic  features  of  the  statutes  were  insignificant  in  resolv¬ 
ing  the  issue  of  whether  the  state’s  statutory  prohibi¬ 
tion  or  restriction  fell  within  the  protection  of  the 
McCarran-Ferguson  Act.  Of  more  significance  to  the 
courts  in  resolving  the  issue  was  whether  the  state 
statutes  regulated  the  "business  of  insurance,"  or 
something  else. 

In  Owensboro,  the  Sixth  Circuit  Court  of  Appeals 
examined  a  Kentucky  statute  that  prohibited  national 
banks  from  acting  as  or  affiliating  with  insurance 
agents  except  in  strictly  limited  circumstances.  In 
specifically  rejecting  the  claim  that  the  McCarran- 
Ferguson  Act  protected  the  Kentucky  statute  from 
preemption,  the  Sixth  Circuit  concluded  that  the 
Kentucky  statute  was  not  a  law  that  regulated  the 
business  of  insurance.  Id.  at  392.  In  reaching  its 
conclusion,  the  court  relied  upon  the  criteria  used  by 
the  Supreme  Court,  in  Pireno  when  it  found  that  cer¬ 
tain  practices  of  the  petitioner  Union  Labor  Life 
Insurance  Co.  did  not  constitute  the  “business  of 
insurance”  for  purposes  of  the  McCarran-Ferguson 
Act.  Thus,  the  Owensboro  court  considered  whether 
the  practice  or  activity  restricted  by  the  statute  had 
the  effect  of  transferring  or  spreading  policyholder 
risk,  was  an  integral  part  of  the  policy  relationship 
between  the  insurer  and  the  insured,  and  was  a  prac¬ 
tice  limited  to  entities  within  the  insurance  industry. 
Owensboro,  44  F.3d  at  391-92.  Because  the  court 
found  that  the  Kentucky  law  in  no  way  governs  the 


13  state  courts  have  also  examined  the  issue  of  whether  the  McCarran-Ferguson 
Act  protects  state  anti-affiliation  statutes  See  First  Advantage  Ins  .  Inc  v  Green. 
652  So  2d  562  (La  Ct  App  1995),  cert  granted,  vacated  and  remanded.  64 
U.S.L.W  3656  (U  S  April  1,  1996) 


manner  in  which  the  activities  constituting  the  “busi¬ 
ness  of  insurance”  are  conducted,  the  court  conclud¬ 
ed  that  the  law  was  “enacted  for  the  purpose  of  reg¬ 
ulating  certain  conduct  by  bank  holding  companies, 
not  the  business  of  insurance."  Owensboro,  44  F.3d 
at  392. 

Similarly,  in  Muir,  supra,  the  Court  of  Appeals  for  the 
Third  Circuit  rejected  a  claim  that  the  McCarran- 
Ferguson  Act  immunized  a  Pennsylvania  statute  pro¬ 
hibiting  mergers  between  financial  institutions  and 
insurance  companies.  In  rejecting  the  claim,  the 
court  emphasized  that  the  “affiliation  between  insur¬ 
ers  and  banks  has  no  integral  connection  to  the  rela¬ 
tionship  between  the  insured  and  the  insurer.”  792 
F.2d  at  364.  Thus,  the  court  concluded  that  laws  such 
as  Pennsylvania’s  “have  no  part  in  the  business  of 
insurance  under  McCarran-Ferguson.”  Idu 

The  effect  of  the  Texas  provisions  at  issue  is  to 
exclude  national  banks  from  participating  in  insur¬ 
ance  agency  activities,  not  to  regulate  the  relationship 
between  the  insurer  and  the  insured.  Excluding 
national  banks  as  a  group  from  even  qualifying  to 
obtain  licenses  to  sell  annuities  does  not  transfer  or 
spread  policyholder  risk;  it  is  not  an  integral  part  of 
the  relationship  between  an  insurer  and  its  insured, 
and  it  is  not  aimed  at  a  practice  limited  to  entities 
within  the  insurance  industry.  As  the  Sixth  Circuit,  in 
Owensboro,  correctly  observed: 

[excluding  a  person  from  participation  in  an 
activity  ...  is  different  from  regulating  the 
manner  in  which  that  activity  is  conducted. 
The  former  is  regulation  of  the  person;  the  lat¬ 
ter  is  regulation  of  the  activity. 

Owensboro,  44  F.3d  at  392.  Accordingly,  the  preemp¬ 
tion  shield  of  the  McCarran-Ferguson  Act  does  not 
apply  to  Texas’s  statutory  prohibitions  or  to  any  limita¬ 
tion  that  would  restrict  the  selling  of  annuities  by 
national  banks  to  banks  located  in  places  with  5,000 
or  fewer  inhabitants,  and  those  provisions  must  be 
analyzed  according  to  traditional  preemption  analysis. 

D.  Preemption  of  state  laws  that  conflict  with  a 
federal  statute. 

To  the  extent  that  state  law  or  other  regulatory  actions 
prohibit  or  impede  national  banks  from  exercising 
their  federally  granted  power  to  sell  annuities  as 
agent,  the  state  action  is  preempted  by  section 


14  The  Blackfeet  case  briefly  considered  this  point  in  the  context  of  issuance  by 
a  national  bank  of  an  annuity-like  product,  the  Retirement  CD  However,  in  that  sit¬ 
uation,  the  bankOs  role  as  issuer  of  the  instrument  in  question  at  least  could  be 
analogized  to  the  role  of  an  insurer  in  the  insurance  context  No  such  similarity 
exists  when  a  bank  is  simply  selling,  as  agent,  an  instrument  issued  by  another 
entity 
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24(seventh)  A  state  law  in  conflict  with  a  federal 
statute  is  “without  force,"  whether  or  not  Congress 
has  expressed  an  intent  to  preempt  or  has  otherwise 
occupied  the  field  regulated  by  the  state.  See  gener¬ 
ally  Barnett  Bank  of  Marion  County  v.  Nelson,  517 

U  S. _ ,  134  L.Ed.2d  237  (1996);  CSX  Transp.,  Inc.  v. 

Easterwood ,  507  U.S.  658,  113  S.  Ct.  1732,  1737 
(1993);  Cipollone  v.  Liggett  Group,  Inc.,  505  U.S.  504, 
112  S.  Ct.  2608,  2617  (1992);  MacDonald  v. 
Mansanto  Co.,  27  F.3d  1021,  1023  (5th  Cir.  1994). 
When  such  a  conflict  occurs,  a  state’s  claim  that  the 
area  is  one  that  it  has  traditionally  regulated  is  imma¬ 
terial.  Fidelity  Fed.  Sav.  &  Loan  Ass'n  v.  De  la  Cuesta, 
458  U.S.  141,  153  (1982).  A  conflict  between  state 
and  federal  law  can  occur  either  because  compli¬ 
ance  with  both  state  and  federal  law  is  a  “physical 
impossibility,”  Florida  Lime  &  Avocado  Growers,  Inc. 
v.  Paul,  373  U.S.  132,  142-43  (1963),  or  because  the 
state  law  stands  “as  an  obstacle  to  the  accomplish¬ 
ment  and  execution  of  the  full  purposes  and  objec¬ 
tives  of  Congress."  FUnes  v.  Davidowitz,  312  U.S.  52, 
67  (1941 ).  See  Barnett,  1 16  S.  Ct.  at  1 103. 

The  general  principles  of  federal  preemption  apply 
with  full  force  to  state  laws  that  affect  the  federally 
authorized  activities  of  national  banks.  Since  their 
creation,  national  banks  have  been  recognized  as 
appropriate  “instruments  designed  to  be  used  to  aid 
the  government  in  the  administration  of  an  important 
branch  of  public  service.”  Farmers’  &  Mechanics’ 
Nat’l  Bank  v.  Bearing,  91  U.S.  29,  33  (1876).  See, 
e.g.,  First  Nat'l  Bank  v.  California,  262  U.S.  366,  368- 
69  (1923);  Davis  v.  Elmira  Sav.  Bank,  161  U.S.  275, 
283  (1896).  In  applying  federal  preemption  princi¬ 
ples  to  conflicting  state  and  federal  laws  that  concern 
the  conduct  of  national  banks,  the  Supreme  Court  has 
long  maintained  that 

an  attempt  by  a  State  to  define  [a  national 
bank's]  duties  or  control  the  conduct  of  [a 
national  bank’s]  affairs  is  void  whenever  it 
conflicts  with  the  laws  of  the  United  States  or 
frustrates  the  purposes  of  the  national  legis¬ 
lation  or  impairs  the  efficiency  of  the  bank  to 
discharge  the  duties  for  which  it  was  created. 

Davis  v  Elmira  Sav  Bank,  161  U.S.  at  283.  Accord 
Easton  v  Iowa,  188  U.S.  220,  238  (1903);  Owensboro 
Nat'l  Bank  v.  Owensboro,  173  U.S.  664,  667-68 
(1899). 

Finally  state  statutes  that  limit  a  national  bank  power 
conflict  with  federal  law  even  if  the  federal  law  does 
not  impose  a  requirement,  but  merely  provides 
authority  to  act  Barnett,  1 13  S.  Ct.  at  1 108;  Fidelity 
Fed  Sav  &  Loan  Ass'n  v  De  la  Cuesta,  458  U.S.  141 , 
155  (1982)  Franklin  Nat  Bank  v  New  York,  347  U.S. 


373,  375-379  (1954)  (federal  statute  permitting,  but 
not  requiring,  national  banks  to  receive  savings 
deposits,  preempts  conflicting  prohibitory  state 
statute).  Instruction  on  this  point  is  provided  by 
Fidelity  Fed.  Sav.  &  Loan  Ass’n  v.  De  la  Cuesta,  458 
U.S.  141,  155  (1982),  where  the  Supreme  Court 
decided  that  California  law  restricting  the  exercise  of 
“due-on-sale”  mortgage  clauses  conflicted  with  a 
federal  regulation  generally  permitting  the  use  of 
such  clauses  by  federal  thrift  institutions.  The  Court 
observed  that  the  conflict  was  not  eliminated 
because  the  federal  regulation  “permits,  but  does  not 
compel,”  the  inclusion  of  due-on-sale  clauses, 
because  the  California  restriction  had  effectively  elim¬ 
inated  the  ability  of  a  federal  savings  and  loan  to  pro¬ 
vide  for  such  clauses  “at  its  option.”  Id.  at  155. 

As  the  Supreme  Court  explained  in  Barnett,  congres¬ 
sional  grants  of  both  enumerated  and  incidental  pow¬ 
ers  to  national  banks  are  generally  interpreted  in  the 
context  of  national  bank  legislation  as  grants  of 
authority  “not  normally  limited  by,  but  rather  ordinarily 
preempting,  contrary  state  law.”  Barnett,  1 16  S.  Ct.  at 
1108.  The  Court  reasoned  that  in  defining  the  pre¬ 
emptive  scope  of  statutes  and  regulations  granting  a 
power  to  national  banks,  “normally  Congress  would 
not  want  states  to  forbid,  or  impair  significantly,  the 
exercise  of  a  power  that  Congress  explicitly  granted.” 
Id.  But,  as  the  Court  in  Barnett  recognized  "[t]o  say 
this  is  not  to  deprive  states  of  the  power  to  regulate 
national  banks,  where  doing  so  does  not  significantly 
interfere  with  the  national  bank’s  exercise  of  its  pow¬ 
ers.”  /d.15 

Under  this  standard,  therefore,  Texas  state  laws  that 
interfere  with  national  banks'  exercise  of  their  power 
to  sell  annuities  would  not  be  preempted  if  the  extent 
of  the  interference  is  insignificant ,16  Clearly,  that  is 
not  the  case  here.  The  state  law  provisions  described 
at  the  outset  of  this  letter  would  effectively  prevent 
national  banks  from  selling  annuities.  And,  even  if 
those  provisions  were  read  to  allow  annuities  sales  by 
national  banks  located  in  places  with  5,000  or  fewer 
inhabitants,  the  effect  would,  by  any  gauge,  be  a  sig- 


^  As  examples  of  this  principle,  the  court  cited  Anderson  National  Bank  v 
Lockett.  321  U  S  233,  247-252  (1944)  (State  statute  administering  abandoned 
deposit  accounts  did  not  unlawfully  encroach  on  the  rights  and  privileges  of 
national  banks,  national  banks  are  subject  to  state  laws  unless  those  laws  infringe 
the  national  banking  laws  or  impose  an  undue  burden  on  the  performance  of 
national  bank  functions),  McClellan  v  Chipman ,  164  US  347,  358  (1896) 
(Application  to  national  banks  of  state  statute  forbidding  certain  real  estate  trans¬ 
fers  by  insolvent  transferees  would  not  destroy  or  hamper  national  banksO  func¬ 
tions  ).  and  National  Bank  v.  Commonwealth  76  U  S  (9  Wall )  353  362  (1869) 
(National  banks  subject  to  state  law  taxing  bank  shares  that  does  not  interfere  with 
or  impair  [national  banks]  efficiency  in  performing  the  function  by  which  they  are 
designed  to  serve  [the  federal]  government ) 

This  test  and  the  cases  cited  by  the  Supreme  Court  all  reflect  that  the  extent 
to  which  state  law  may  dimmish  the  ability  of  national  banks  to  exercise  their  pow 
ers  is  limited  e  g  ,  state  law  applies  if  it  does  not  encroach  on  the  rights  ot  nation 
al  banks,  if  the  law  would  not  hamper  infringe  or  impose  an  undue  burden  on 
national  bank  functions  it  the  applicable  state  law  would  not  impair  the  efficiency 
of  those  functions 
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nificant  interference  with  the  authority  granted  to 
national  banks  to  sell  annuities  since  some  national 
banks  (those  not  located  in  places  with  5,000  or  fewer 
inhabitants)  would  be  prevented  from  selling  annu¬ 
ities  at  all ,  and  others  would  be  precluded  from  bas¬ 
ing  their  annuities  sales  in  many  locations. 
Accordingly,  under  either  approach  to  the  Texas  state 
law  at  issue,  the  state  law  provisions  would  be  pre¬ 
empted  by  section  24(seventh)  of  the  National  Bank 
Act,  which  contains  no  such  limitations  on  national 
banks’  authority  or  eligibility  to  sell  annuities. 

E.  Conclusion. 

To  summarize,  national  banks  have  authority  under 
the  National  3ank  Act  to  sell  annuities  as  agent.  In 
our  opinion,  the  McCarran-Ferguson  Act  does  not 
shield  from  preemption  Texas  laws  that  wholly  or  par¬ 
tially  prevent  national  banks  from  selling  annuities  for 
two  reasons:  (1)  annuities  are  not  “insurance”  for  pur¬ 
poses  of  the  McCarran-Ferguson  Act,  and  (2)  the 
McCarran-Ferguson  Act  does  not  shield  a  state  law 
that  results  in  negating  the  Federally-authorized  cor¬ 
porate  power  of  national  banks  to  sell  annuities. 

These  conclusions  do  not,  however,  place  annuities 
outside  the  scope  of  federal  and  state  laws.  Variable 
annuities  are  covered  by  federal  securities  laws,  and 
both  fixed  and  variable  annuity  sales  by  national 
banks  will  be  subject  to  state  laws  that  are  not  pre¬ 
empted  under  recognized  standards  of  federal  pre¬ 
emption.17 

Julie  L.  Williams 
Chief  Counsel 


750  —  October  1996 


Dear  Sir/Madam: 

This  letter  responds  to  your  correspondence  dated 
August  9,  1996,  in  which  you  asked  for  confirmation 
that  a  grant  to  a  project  that  would  help  place  low- 
and  moderate-income  individuals  into  affordable 
rental  properties  would  receive  positive  consideration 
under  the  Community  Reinvestment  Act  (CRA)  regu¬ 
lations.  As  you  know,  the  four  bank  and  thrift  regula¬ 
tory  agencies  adopted  substantively  identical  CRA 

1 7  For  example,  as  noted  in  section  D,  a  state  law  would  not  be  preempted  if  it  did 
not  prevent  national  banks  from  exercising  their  Federally  authorized  powers,  and 
if  the  extent  to  which  the  law  actually  interfered  with  or  impaired  the  ability  of 
national  banks  to  exercise  those  powers  was  insignificant. 


regulations  on  May  4,  1995.  Therefore,  staff  from  all  of 
the  agencies  have  considered  the  issue  you  raised, 
and  they  concur  with  my  opinion  that  such  a  grant 
would  receive  positive  consideration  under  the  CRA 
regulations. 

The  Program 

According  to  your  letter,  your  bank  is  considering  par¬ 
ticipating  with  the  state  Bar  Association  in  a  program 
that  will  facilitate  identification  and  placement  of  indi¬ 
viduals  in  need  into  affordable  rental  apartment 
units.1  The  Bar  Association  has  found  that  many  of 
the  low-  and  moderate-income  individuals  coming  to 
its  Legal  Aid  Pro  Bono  Section  have  deep-rooted 
problems  that  already  have  or  are  about  to  be  affect¬ 
ed  by  housing  issues.  For  example,  a  battered 
woman  may  come  to  the  association  on  domestic  vio¬ 
lence  issues,  but  is  also  without  housing  and, 
although  employed,  without  sufficient  funds  to  pay 
the  required  deposit  to  rent  an  apartment. 

The  Bar  Association,  with  the  bank’s  grant,  will  oper¬ 
ate  a  program  to  amass  an  inventory  of  vacant  apart¬ 
ments  that  property  owners  will  make  available  to 
individuals  in  need  at  initially  lower  rents  and  gener¬ 
ally  without  any  deposit.  These  properties  generally 
will  be  used  as  transitional  residences  with  a  duration 
of  six  months  to  a  year.  The  bank’s  grant  will  enable 
the  Bar  Association  to  dedicate  a  full-time  employee 
to  establish  and  coordinate  the  program.  Assuming 
that  the  program  proves  successful,  the  bank’s  com¬ 
mitment  to  the  program  will  likely  be  ongoing. 

Consideration  under  the  CRA 

You  have  indicated  that  your  bank  will  be  evaluated 
under  the  lending,  investment  and  service  tests  of  the 
new  CRA  regulations.  However,  regardless  of  the  test 
used  by  examiners,  financial  institutions  can  receive 
positive  consideration  for  making  ‘qualified  invest¬ 
ments.’2 


1  The  scope  of  this  letter  is  limited  to  whether  the  proposed  grant  would  receive 
favorable  consideration  under  the  investment  test  of  the  CRA  regulations  In  offer* 
ing  this  opinion,  the  agencies  are  not  providing  endorsement  for  this  particular 
rogram 

Large  institutions'  CRA  performance  is  typically  evaluated  under  the  lending, 
investment  and  service  tests  Examiners  consider  large  institutions’  qualified 
investments  under  the  investment  test  See  12  CFR  25  23(a).  228  23(a),  345  23(a) 
and  563e  23(a)  In  a  small  institution  examination,  examiners  may  adjust  an  insti¬ 
tution's  loan-to-deposit  ratio,  if  appropriate  based  on  qualified  investments  See 
12  CFR  25  26(a)(1),  228  26(a)(1).  345  26(a)(1).  and  563e  26(a)(1)  Qualified 
investments  may  also  be  considered  to  determine  if  a  small  institution  merits  an 
outstanding  CRA  rating  See  12  CFR  25  app  A(d)(2),  pt  228  app  A(d)(2).  pt  345 
app  A(d)(2).  and  pt  563e  app  A(d)(2).  The  community  development  test  which 
is  appropriate  for  wholesale  and  limited  purpose  institutions,  evaluates,  inter  aha. 
the  number  and  amount  of  qualified  investments  See  12  CFR  25  25(c)(1). 
228.25(c)(1),  345  25(c)(1),  and  563e  25(c)(1)  And,  finally,  institutions  evaluated 
on  the  basis  of  a  strategic  plan  must  include  in  their  plan  how  they  intend  to  meet 
the  credit  needs  of  their  assessment  area(s)  They  may  meet  credit  needs  through 
lending,  investment,  and/or  services,  as  appropriate  See  12  CFR  25  27(f)(1) 
228  27(f)(1),  345  27(f)(1),  and  563e  27(f)(1)  (emphasis  added) 
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■Qualified  investment”  is  defined  in  the  new  regula¬ 
tions  as: 

[A]  lawful  investment,  deposit,  membership 
share  or  grant  that  has  as  its  primary  purpose 
community  development. 

12  CFR  25. 1 2(s),  228.12(s),  345.12(s),  and 

563e.12(r). 

"Community  development”  is  defined  to  include: 

Affordable  housing  (including  multifamily 
rental  housing)  for  low-  or  moderate-income 
individuals;  [or] 

Community  services  targeted  to  low-  or  mod¬ 
erate-income  individuals. 

12  CFR  25.12(h)(1)  &  (2),  228.12(h)(1)  &  (2), 
345.12(h)(1)  &  (2),  and  563e.12(g)(1 )  &  (2). 

Based  on  the  information  you  supplied,  a  grant  by  the 
bank  to  enable  an  entity  such  as  the  Bar  Association 
to  operate  a  program  of  the  type  you  described 
appears  to  have  as  its  primary  purpose  community 
development  because  the  program  will  provide  the 
community  services  of  housing  referral  and  assis¬ 
tance  to  low-  and  moderate-income  individuals. 
Theend  result  will  be  the  provision  of  affordable  hous¬ 
ing  to  low-  or  moderate-income  individuals  who  need 
housing  (in  addition  to  legal  aid  services,  in  this 
case).  Therefore,  examiners  will  give  positive  consid¬ 
eration  as  a  qualified  investment  to  such  a  grant. 

I  trust  this  letter  has  been  responsive  to  your  inquiry. 
You  may  also  be  interested  to  know  that  the  staffs  of 
the  four  financial  supervisory  agencies  are  presently 
developing  guidance  to  aid  financial  institutions  and 
the  public  in  resolving  interpretive  questions  arising 
under  the  new  CRA  regulations. 


Michael  S.  Bylsma 
Acting  Director 

Community  and  Consumer  Law  Division 


751  —  October  1996 


Dear  Sir/Madam: 

Thank  you  for  your  letters  of  September  16  and  18, 
1996,  enclosing  27  questions  that  opposing  counsel 
wishes  to  ask  employees  of  the  bank  at  depositions  in 
the  specified  litigation. 

We  have  reviewed  the  27  questions,  all  of  which  relate 
to  communications  between  the  bank  and  the  OCC 
about  certain  loans.  In  our  view,  responses  to  these 
questions  constitute  "nonpublic  OCC  information”  as 
defined  in  OCC’s  regulations,  12  CFR  4,  subpart  C. 
See  specifically  12  CFR  4.32(b)(1)(vi).  Thus,  the 
bank’s  employees  are  forbidden  to  disclose  this  infor¬ 
mation  without  the  OCC’s  prior  approval.  12  CFR 
4.36(b). 

The  information  responsive  to  these  questions  is 
exempt  from  disclosure  under  the  Freedom  of 
Information  Act  and  is  privileged  under  federal  appel¬ 
late  case  law.  However,  a  private  party  seeking 
access  to  this  information  may  file  a  request  with  us 
under  12  CFR  4.33.  If  we  find  that  a  satisfactory 
showing  has  been  made,  we  will  authorize  the  party 
to  use  relevant  excerpts  from  OCC  Reports  of 
Examinations,  subject  to  the  entry  of  a  protective 
order.  Our  strong  preference  is  to  furnish  documents 
rather  than  authorize  bank  employees  to  convey  oral¬ 
ly  OCC  nonpublic  information.  Reaching  a  decision 
on  a  request  can  take  up  to  60  days,  12  CFR 
4.35(a)(4),  unless  the  requester  can  justify  expedited 
treatment.  See  12  CFR  4.33(a)(2). 

Although  the  procedure  described  above  is  available, 
our  experience  is  that  the  most  relevant  information 
about  a  loan  is  found  in  bank-created  documents. 
Such  documents,  if  not  otherwise  privileged,  can  be 
obtained  directly  from  the  bank  in  discovery.  OCC's 
reports  of  examination  may  contain  nothing  about  a 
particular  loan;  even  if  an  examination  report  dis¬ 
cusses  a  loan,  the  facts  are  usually  gleaned  from  the 
bank’s  own  files. 

In  summary,  the  bank’s  employees  are  forbidden  by 
federal  regulations  from  responding  to  the  27  ques¬ 
tions.  If  a  party  wishes  to  apply  under  12  CFR  4  for 
access  to  nonpublic  OCC  information,  the  party  may 
address  its  request  to  me. 


L.  Robert  Griffin 
Director 

Litigation  Division 
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752  —  October  1996 


Dear  Sir/Madam: 

This  is  in  response  to  your  letter  of  September  13, 
1996,  addressed  to  Eric  Thompson.  Your  letter  was 
referred  to  me  for  reply.  You  requested  confirmation 
that  the  OCC  would  not  find  a  national  bank  perform¬ 
ing  certain  banking  services  in  connection  with  a 
state  lottery  to  be  in  violation  of  12  USC  25a.  I  have 
reviewed  the  activities  that  you  described,  and  agree 
that  they  are  permissible  and  do  not  cause  any  viola¬ 
tion  of  the  statute. 

Facts 

According  to  your  letter,  a  national  bank  maintains  an 
account  entitled  the  Lottery  Gross  Revenue  Account 
for  the  Treasurer  of  the  State  who,  along  with  the 
executive  director  of  the  lottery,  are  the  government 
officials  charged  with  the  administration  of  the  state 
lottery.  The  bank  also  provides  a  service  known  as 
“Bank  Cashing  Quick  Cash”  for  the  State  Lottery 
Commission.  That  service  works  in  the  following 
manner. 

Lottery  tickets  are  sold  at  state-authorized  retail  out¬ 
lets,  such  as  drug  stores.  Banks  do  not  sell  lottery 
tickets.  If  a  ticket  holder  wins  a  prize  of  between 
$600.00  and  $5,000.00,  the  holder  presents  the  win¬ 
ning  ticket  to  an  authorized  retail  outlet  where  he  or 
she  will  receive  a  “Pay  to  Bearer”  form  after  the  retail¬ 
er  has  verified  that  the  ticket  is  indeed  a  winning  tick¬ 
et.  At  this  point,  the  winner  may  choose  to  obtain  a 
Quick  Cash  Claim  Form  from  the  retailer  and  take  it  to 
the  bank  for  payment  (alternatively,  the  winner  may 
mail  a  claim  form  to  the  Lottery  Commission). 

If  the  Quick  Cash  Claim  Form  method  of  payment  is 
selected,  the  winner  and  retailer  fill  in  certain  identify¬ 
ing  and  authenticating  information  called  for  on  the 
form.  The  winner  then  surrenders  the  lottery  ticket  to 
the  retailer  and  has  the  form  notarized.  The  notarized 
form  is  then  presented  to  the  bank. 

At  the  bank,  a  bank  representative  such  as  a  teller  will 
inspect  the  Quick  Cash  Claim  Form  to  make  sure  that 
it  is  completely  filled  out  with  all  required  information, 
verify  the  identity  of  the  person  presenting  the  docu¬ 
ments  using  normal  methods  of  photo  identification 
such  as  a  driver’s  license  or  passport,  and  verify  that 
the  presenter  is  at  least  18  years  of  age.  If  all 
appears  in  order,  the  winner  will  endorse  the  pay  to 
bearer  instrument  on  the  back.  Before  any  payment 
can  be  made,  the  bank  representative  must  contact 


the  State  Lottery  Claims  Department  by  telephone  to 
receive  payment  authorization.  The  bank  will  verify  to 
the  claims  representative  that  all  of  the  paperwork  is 
in  order  and  provide  other  necessary  information, 
such  as  the  bank’s  “lottery  use”  branch  number,  win¬ 
ner’s  social  security  number,  prize  amount,  and  ticket 
control  number  from  the  pay  to  bearer  instrument. 

Once  the  lottery’s  computer  system  has  validated  the 
prize,  the  Lottery  Claims  Department  personnel  will 
give  the  bank  representative  an  authorization  number 
and  confirm  the  amount  authorized  to  be  paid  out  of 
the  state’s  account  maintained  at  the  bank  for  the  lot¬ 
tery.  The  bank  representative  then  enters  further 
information,  such  as  the  authorization  number  and 
name  of  the  Claims  Department  employee,  on  the 
Quick  Cash  Claim  Form,  and  signs,  dates,  and 
stamps  the  form.  The  winner  is  then  paid  the  sum 
authorized,  less  the  bank’s  $10.00  processing  fee. 
Payment  can  be  made  in  cash,  by  official  check,  or 
deposit  to  a  new  or  existing  account.  Appropriate 
documents,  such  as  the  original  of  the  Quick  Cash 
Claim  Form  and  the  pay  to  bearer  instrument,  and 
information  including  the  total  number  of  transactions 
and  total  dollar  amount  of  claims  paid  out,  are  for¬ 
warded  to  the  Lottery  Commission  on  a  daily  basis. 

The  bank’s  activities  are  limited  to  those  described 
above.  The  bank  does  not  sell  lottery  tickets,  nor 
does  it  in  any  way  advertise  or  publicize  the  existence 
of  the  lottery,  or  promote  participation  in  it.  The  bank 
also  does  not  announce,  advertise,  or  publicize  the 
existence  or  identity  of  any  participant  or  winner  in  the 
lottery. 

Legal  Analysis 

National  banks  are  generally  prohibited  from  partici¬ 
pating  in  lotteries  by  12  USC  25a.1  Under  this  statute, 
national  banks  may  not: 

(1)  deal  in  lottery  tickets; 

(2)  deal  in  bets  used  as  a  means  or  substitute 
for  participation  in  a  lottery; 

(3)  announce,  advertise,  or  publicize  the 
existence  of  any  lottery; 

(4)  announce,  advertise,  or  publicize  the 
existence  or  identity  of  any  participant  or  win¬ 
ner,  as  such,  in  a  lottery. 


1  Identical  prohibitions  also  apply  to  state  member  banks,  federally  insured  non¬ 
member  banks,  and  federally  insured  thrifts  See  12  USC  339.  1829a  and 
1463(e).  respectively 
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12  USC  25a(a).  In  addition,  national  banks  may  not 
permit  the  use  of  their  banking  offices  by  anyone  else 
for  any  of  the  above  purposes,  or  permit  direct 
access  from  their  banking  offices  to  any  premises 
used  for  the  above  purposes.  12  USC  25a(b). 
Dealing  in  lottery  tickets  includes  making,  taking, 
buying,  selling,  redeeming,  or  collecting  such  tickets. 
12  USC  25a(c)(1). 

Twelve  USC  25a  was  enacted  in  1967,  at  a  time  when 
the  first  state  lotteries  were  being  introduced. 
Congress  believed  that  it  was  not  in  the  best  interest 
of  financial  institutions  to  participate  in  gambling 
activities,  including  the  sale  of  lottery  tickets  to  the 
public.  The  legislation  was  seen  as  an  expression  of 
existing  national  policy  to  refrain  from  using  federal 
facilities  for  the  promotion  and  advertisement  of  lot¬ 
teries,  and  it  was  deemed  appropriate  to  extend  this 
policy  to  federally  insured  depository  institutions.  S. 
Rep.  No.  727,  90th  Cong.,  1st  Sess.  2-3  (1967), 
reprinted  in  1967  U.S.C.C.A.N.  2228,  2229-30. 

However,  as  originally  introduced,  the  legislation  was 
so  broad  that  it  would  have  prohibited  national  banks 
from  providing  normal  banking  services  for  states 
operating  lotteries.  This  was  deemed  to  be  too 
severe  and  accordingly,  an  amendment  was  added 
to  make  it  clear  that  national  banks  are  not  prohibited 
from  providing  lawful  banking  services  connected 
with  the  operation  of  lotteries.  H.R.  Conf.  Rep.  No. 
1018,  90th  Cong.,  1st  Sess.  1,  reprinted  in  1967 
U.S.C.C.A.N.  2228,  2242.  That  amendment  is 
embodied  in  12  USC  25a(d): 

Nothing  contained  in  this  section  prohibits  a 
national  bank  from  accepting  deposits  or 
cashing  or  otherwise  handling  checks  or 
other  negotiable  instruments,  or  performing 
other  lawful  banking  services  for  a  state  oper¬ 
ating  a  lottery,  or  for  an  officer  or  employee  of 
that  state  who  is  charged  with  the  administra¬ 
tion  of  the  lottery. 

I  find  that  your  client's  activities  fall  squarely  within 
this  exception.  The  bank's  role  is  simply  that  of  a  pay¬ 
ing  agent,  a  traditional  banking  activity.  See,  e.g., 
Interpretive  Ruling  7.1011,  61  Fed.  Reg.  4849,  4864 
(1996)  (to  be  codified  at  12  CFR  7.1011)  (acting  as 
payroll  issuer);  letter  of  James  J.  Saxon,  Comptroller 
of  the  Currency,  July  22,  1965  (unpublished)  (acting 
as  paying  agent  for  notes  and  interest  coupons 
issued  by  a  depositor). 

Interpretive  Ruling  7.1011  permits  national  banks  to 
disburse  to  an  employee  of  a  customer  payroll  funds 
deposited  with  the  bank  by  that  customer.  Such  dis¬ 
bursal  can  be  made  directly  to  the  employee,  or  by 


crediting  the  employee’s  account  at  the  payor  bank  or 
at  another  institution.  The  services  provided  by  your 
client  for  the  state  lottery  are  essentially  the  same. 
The  bank  is  simply  disbursing  funds  placed  on 
deposit  by  its  customer,  the  State  Lottery 
Commission,  to  individuals  having  a  valid  claim  on 
those  funds. 

As  noted  above,  the  statute  forbids  national  banks  to 
“deal  in”  lottery  tickets,  which  includes  redeeming 
such  tickets.  However,  under  the  facts  that  you  pre¬ 
sented,  the  bank  does  not  redeem  lottery  tickets. 
They  are  redeemed  at  the  retailer,  when  the  winner 
relinquishes  the  ticket  in  exchange  for  the  pay  to 
bearer  and  Quick  Cash  Claim  Form  documents.  It  is 
these  documents  that  are  presented  to  the  bank,  and 
they  do  not  satisfy  the  statutory  definition  of  “lottery 
ticket”  because  they  do  not  represent  an  expectancy 
or  possibility  of  becoming  a  winner  in  a  lottery.  The 
lottery  has  already  been  won  at  that  point.  By  issuing 
a  pay  to  bearer  document  to  the  holder  in  exchange 
for  the  winning  ticket,  the  state  has  already  identified 
the  winner  and  redeemed  the  ticket.  The  documents 
received  by  the  bank  would  be  more  accurately 
described  as  payment  vouchers,  evidencing  a  liqui¬ 
dated  claim  and  a  perfected  right  to  payment. 

Conclusion 

In  my  opinion,  the  activities  performed  by  the  bank 
are  legally  permissible  and  do  not  constitute  a  viola¬ 
tion  of  12  USC  25a.  The  bank  does  not  deal  in  lottery 
tickets  within  the  meaning  of  the  statute,  but  performs 
lawful  banking  services  for  its  customer,  the  State 
Lottery  Commission.  The  Bank  Cashing  Quick  Cash 
service  is  the  functional  equivalent  of  cashing  pay- 
checks,  paying  drafts,  or  funding  other  evidences  of 
debt  issued  by  a  commercial  customer  from  cus¬ 
tomer  funds  already  deposited  in  the  bank.  These 
financial  intermediary  activities  are  traditional  bank¬ 
ing  functions,  and  12  USC  25a  expressly  permits 
national  banks  to  perform  such  lawful  banking  ser¬ 
vices  in  connection  with  a  state  lottery. 

This  opinion  is  based  on  the  facts  described  in  your 
letter.  A  material  change  in  the  facts  could  require  a 
different  conclusion. 

I  hope  that  this  has  been  responsive  to  your  inquiry. 


Christopher  C.  Manthey 
Senior  Attorney 

Bank  Activities  and  Structure  Division 
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753  —  November  1996 


Robert  L.  Andersen,  Esq. 

Senior  Vice  President  and 
Assistant  General  Counsel 
First  Union  Corporation 
One  First  Union  Center 
Charlotte,  North  Carolina  28288 

Re:  First  Union  National  Banks,  Establishment  of 

Operating  Subsidiaries  to  Engage  in 
Insurance  Agency  Activities,  Control  Nos.  96- 
ML-08-009  through  -015 

Dear  Mr.  Andersen: 

This  letter  is  in  response  to  your  operating  subsidiary 
notification  dated  April  25,  1996.  The  notification  was 
filed  on  behalf  of  eight  national  bank  subsidiaries 
(collectively,  “the  banks”  and,  individually,  “the  bank”) 
of  First  Union  Corporation,  Charlotte,  North  Carolina. 
Each  bank  proposes  to  establish  an  operating  sub¬ 
sidiary  (collectively,  “the  subsidiaries”  and,  individual¬ 
ly,  "the  subsidiary”)  to  engage  in  certain  general 
insurance  agency  activities  pursuant  to  12  USC  92 
and  to  act  as  agent  for  the  sale  of  fixed  and  variable 
annuities  pursuant  to  12  USC  24(seventh).  For  the 
reasons  discussed  below,  and  based  upon  the  analy¬ 
sis  and  conclusions  set  forth  herein,  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  hereby  approves 
the  banks’  notification. 

Proposal 

The  notification  was  filed  on  behalf  of  the  First  Union 
National  Banks  of  North  Carolina,  South  Carolina, 
Georgia,  Florida,  Tennessee,  Virginia,  Maryland,  and 
First  Union  National  Bank,  Pennsylvania,  a  multistate 
bank  with  branches  in  Pennsylvania,  New  Jersey,  and 
New  York.1  The  banks  intend  to  establish  operating 
subsidiaries  in  each  of  the  states  where  they  are 
located.  The  banks  intend  and  expect  that  the  sub¬ 
sidiaries,  and/or  the  subsidiaries’  employees 
engaged  in  selling  insurance,  will  be  appropriately 
licensed  under  applicable  state  law.  The  subsidiaries 
will  engage  in  general  insurance  agency  activities 
pursuant  to  section  92  for  all  kinds  of  insurance, 
including  life,  health,  property  and  casualty  insur¬ 
ance.  The  banks  have  not  at  this  time  requested 


1  The  OCC  separately  approved  the  operating  subsidiary  notification  of  the  First 
Union  National  Bank,  formerly  of  Elkton,  Maryland,  now  of  Avondale,  Pennsylvania, 
by  letter  dated  June  27,  1996  That  subsidiary  may  engage  in  insurance  and 
annuity  agency  sales  activities  to  the  extent  permissible  under  12  USC  92  and  12 
USC  24( seventh),  respectively,  as  discussed  herein 


authority  for  the  subsidiaries  to  act  as  agent  for  the 
sale  of  title  insurance.  The  subsidiaries  also  may  sell 
as  agent  fixed  and  variable  annuities  pursuant  to  12 
USC  24(seventh). 

Each  subsidiary  engaged  in  general  insurance 
agency  activities  pursuant  to  section  92  will  be  locat¬ 
ed  in  a  place  of  less  than  5,000  inhabitants  where  the 
parent  bank  has  a  branch.  Licenses  obtained  by  a 
subsidiary  will  list  the  “place  of  5,000”  as  the  agency’s 
business  location,  and  appropriate  licensing  docu¬ 
mentation  will  be  maintained  at  that  location.  All 
agents  will  be  managed  through  the  agency,  and  the 
"place  of  5,000”  will  be  their  business  location  for 
licensing  purposes.2  Commissions  from  the  various 
insurance  companies  whose  products  the  agencies 
sell  will  be  transmitted  to  the  subsidiary’s  location  in 
the  “place  of  5,000,”  and  paid  to  the  subsidiary’s 
licensed  sales  staff.  The  agency  also  generally  will 
be  responsible  for  the  appropriate  processing  of 
insurance  applications,  delivery  of  insurance  policies, 
and  collection  of  premiums,  where  consistent  with  the 
insurance  companies’  procedures  for  nonbank  affili¬ 
ated  agents.  Business  records  of  the  insurance 
agency,  including  copies  of  customer  application  and 
policy  information,  and  licensing,  customer  com¬ 
plaint,  and  other  compliance  records,  will  be  avail¬ 
able  at  the  “place  of  5,000”  location.3 

Contacts  and  meetings  with  customers  may  occur 
both  inside  and  outside  the  "place  of  5,000,”  and 
each  agency  may  use  mailings,  telemarketing,  distri¬ 
bution  of  brochures,  leaflets  and  other  literature,  and 
referrals  of  customers  from  other  bank  branches,  to 
reach  customers  outside  the  “place  of  5,000.” 
Affiliated  or  unaffiliated  third  parties  may  be  used  to 
assist  these  sales  activities,  for  example,  by  providing 
advertising  support,  direct  mail  marketing  services, 
telemarketing  services,  or  other  types  of  “back  office” 
support,  subject  to  appropriate  contractual  relation¬ 
ships  and  oversight  by  the  bank  agency.  In  all  cases, 
these  solicitation  and  sales  activities  will  be  consis¬ 
tent  with  what  would  be  generally  allowed  under  state 
law  for  a  licensed  insurance  agency  or  licensed 
agent,  not  affiliated  with  a  bank,  with  its  offices  in  the 
“place  of  5,000." 

The  banks  represent  that  the  subsidiaries  will  conduct 
their  insurance  and  annuity  sales  activities  in  compli¬ 
ance  with  applicable  state  laws,  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit  Investment 
Products  (Feb.  15,  1994),  where  applicable,  and 


2  Some  of  these  licensed  agents  also  may  be  employees  of  the  parent  bank  or  its 
affiliates.  Agents  also  will  be  appropriately  licensed  to  sell  annuities 
2  Records  may  be  maintained  and  available  at  the  agency  in  electronic  form  while 
the  hardcopies  of  original  documents  are  kept  in  an  off-site  storage  facility 
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other  applicable  national  banking  laws,  rulings,  and 
regulations  The  banks  will  provide  the  OCC  with  the 
names  and  addresses  of  the  subsidiaries  as  soon  as 
they  are  chartered. 

Analysis 

Because  of  the  scope  of  activities  described  in  the 
banks'  notification,  it  is  appropriate  to  provide  a  full 
analysis  of  whether  the  banks’  insurance  solicitation 
and  sales  activities  are  permissible  under  12  USC 
92. 4  Accordingly,  part  I  of  this  section  discusses  sec¬ 
tion  92  and  its  legislative  history.  Parts  II  and  III  pro¬ 
vide  context  for  construing  the  scope  of  solicitation 
and  sales  activity  permissible  under  section  92.  Part 
II  examines  how  banks  operated  in  1916,  when  sec¬ 
tion  92  was  enacted.  Part  III  examines  how  insurance 
agents  operated  in  1916.  Part  IV  then  discusses  the 
OCC’s  interpretive  ruling  (12  CFR  7.1001)  on  this 
issue  and  relevant  case  law.  Part  V  analyzes  the 
application  of  section  92  in  the  modern  context  based 
on  the  historical  banking  and  insurance  operations 
and  provides  guidance  for  applying  section  92  today. 
This  letter  does  not  address  and  is  not  intended  to 
express  any  opinion  on  any  state  law  preemption 
issues.5 

Separately,  under  the  authority  of  12  USC  24(sev- 
enth),  the  OCC  previously  has  approved  national 
banks  engaging  in  the  sale  of  fixed  and  variable 
annuities.6  Section  24(seventh)  provides  that  nation¬ 
al  banks  have  the  power  “[t]o  exercise  ...  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking.”  The  Supreme  Court  has 
upheld  the  OCC’s  position  that  national  banks  and 
their  operating  subsidiaries  may  sell  annuities,  as 
agent,  as  an  activity  incidental  to  banking  under  12 
USC  24(seventh).7  In  VALIC ,  the  Court  reviewed  the 
OCC’s  decision  to  permit  a  national  bank  operating 
subsidiary  to  act  as  agent  in  the  sale  of  annuities. 
The  Court  expressly  held  that  "the  ‘business  of  bank¬ 
ing'  is  not  limited  to  the  enumerated  powers  in  section 
24(seventh)  and  that  the  Comptroller  therefore  has 


4  In  addition  to  national  banks'  authority  to  engage  in  insurance  activities  pursuant 
to  section  92  the  OCC  previously  has  permitted  national  banks  to  engage  in  the 
sale  of  credit-  related  types  of  insurance  as  an  activity  incidental  to  banking  under 
the  authority  of  12  USC  24( seventh)  without  any  geographic  limitations.  See  e  g., 
Interpretive  Letter  No  671  (July  10,  1995),  reprinted  in  [1994-95  Transfer  Binder] 
Fed  Banking  L  Rep  (CCH)  i  83,619.  Interpretive  Letter  No  283  (Mar  16.  1984). 
reprinted  m  [1983-84  Transfer  Binder]  Fed  Banking  L  Rep.  (CCH)  i  85,447;  see 
also  12  C  FR  Part  2  (credit  life  insurance).  A  federal  court  of  appeals  has  upheld 
national  oanks  ab  iity  to  sell  credit-related  life  insurance  as  agent  See  IBAA  v 
Heimann  613  F2d  1 164  (D  C  Cir  1979).  cert  denied ,  449  U  S  823  (1980) 

5  Thf;  application  of  state  law  would  need  to  comply  with  recognized  preemption 

standards  See  generally  Barnett  Bank  of  Marion  County,  N  A  v.  Nelson,  134  L 
Ed  2d  237  (1996)  and  the  cases  cited  therein  See  also  CSX  Transp ,  Inc  v 
Easterwood  507  J  S  658  (1993)  Cipollone  v  Liggett  Group,  Inc ,  505  U  S  504 

11992)  MacDonald  v  Mansanto  Co  27  F3d  1021  (5th  Cir  1994) 

8  Oee  eg  Interpret /e  Letter  No  499  (Feb  12.  1990).  reprinted  in  [1989-90 
r'ar  Vef  Bt  de'|  fed  Banking  L  Rep  (CCH)  i  83.090,  Interpretive  Letter  No  331 

'Apr  4  1965)  reprinted  m  [  1985  87  Transfer  Binder]  Fed  Banking  L  Rep  (CCH) 

.  85  501 

'  NahorisBank  of  North  Carolina  NA  v  Variable  Annuity  Life  Ins  Co.  130  L  Ed 

2d  740  ( 1995)  ( VALIC) 


discretion  to  authorize  activities  beyond  those  specif¬ 
ically  enumerated."8 *  The  Court  found  the  OCC  rea¬ 
sonably  concluded  that  selling  annuities  qualifies  as 
part  of,  or  incidental  to,  the  business  of  banking. '*  The 
Court  also  found  that  for  these  purposes  the  OCC 
properly  classified  annuities  by  their  functional  char¬ 
acteristics  as  financial  investment  instruments  and 
not  as  “insurance."10  Thus,  the  Court  concluded  that 
the  OCC’s  determination  that  section  92  was  not 
implicated  because  annuities  were  not  insurance 
within  the  meaning  of  section  92  was  a  reasonable 
one.11 

In  contrast  to  section  92,  section  24(seventh)  con¬ 
tains  no  geographic  limitation  on  the  location  of  the 
bank  or  branch  selling  annuities.  Thus  the  “place  of 
5,000”  component  of  national  banks’  insurance 
authority  under  section  92  does  not  apply  to  annuities 
sales  conducted  by  national  banks  under  the  author¬ 
ity  of  section  24(seventh).  Consistent  with  previous 
OCC  approvals  and  the  Supreme  Court’s  conclusions 
in  VALIC ,  the  banks’  request  to  engage  in  annuities 
activities  does  not  require  further  discussion.12 

I.  12  USC  92 

A.  Statutory  Language 

Section  92  provides, 

In  addition  to  the  powers  now  vested  by  law 
in  national  banking  associations  .  .  .  any  such 
association  located  and  doing  business  in 
any  place  the  population  of  which  does  not 
exceed  five  thousand  inhabitants  .  .  .  may, 
under  such  rules  and  regulations  as  may  be 
prescribed  by  the  Comptroller  of  the 
Currency,  act  as  the  agent  for  any  fire,  life,  or 
other  insurance  company  authorized  by  the 
authorities  of  the  State  in  which  said  bank  is 
located  to  do  business  in  said  State,  by  solic¬ 
iting  and  selling  insurance  and  collecting  pre¬ 
miums  on  policies  issued  by  such  company; 
and  may  receive  for  services  so  rendered 
such  fees  or  commissions  as  may  be  agreed 
upon  between  the  said  association  and  the 
insurance  company  for  which  it  may  act  as 
agent.  .  .  . 


8  Id  at  749,  n  2 

9  See  id  at  749 

18  See  id  at  750-51 ,  see  also  SEC  v  Variable  Annuity  Life  Ins  Co .  359  U  S  65 
(1959)  (variable  annuities  are  not  contracts  of  insurance) 

1 1  See  id  at  752 

1 2  The  Subsidiaries  are  subiect  to.  and  must  be  operated  within  the  constraints  of 
all  national  banking  laws,  rulings,  and  regulations  In  particular,  the  Banks  and  the 
Subsidiaries  should  be  mindful  of  the  Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Investment  Products  (Feb  15,  1994).  which  provides  guidance  to 
banks  and  their  operating  subsidiaries  on  the  sale  of  retail  nondeposit  investment 
products  The  OCC  expects  the  Banks  and  the  Subsidiaries  to  comply  with  the 
Interagency  Statement  as  well  as  applicable  national  banking  laws,  rulings  and 
regulations 


152  Quarterly  Journal,  Vol.  16,  Mo.  I,  March  1997 


Section  92  authorizes  a  bank  that  is  "located  and 
doing  business  in”  a  place  with  a  population  of  less 
than  5,000  to  solicit  and  sell  insurance  as  agent  for 
state-authorized  insurance  companies.  Section  92 
does  not  define  what  “located  and  doing  business” 
means.  By  its  terms,  section  92  does  not  require  the 
bank’s  insurance  solicitation  and  sales  activities  to 
occur  within  the  “place  of  5,000.”  Specifically,  there 
is  no  restriction  as  to  either  the  identity  of  the  cus¬ 
tomer  or  the  methodology  of  sale.  Any  such  restraints 
were  expressly  delegated  by  Congress  to  the  OCC.13 

Congress,  however,  clearly  knew  how  to  impose  a 
geographic  limitation  on  activities  if  that  was  the 
desired  result.  Section  92,  in  addition  to  the  insur¬ 
ance  powers,  originally  permitted  banks  to  “act  as  the 
broker  or  agent  for  others  in  making  or  procuring 
loans  on  real  estate  located  within  one  hundred  miles 
of  the  place  in  which  said  bank  may  be  located.”14 
Banks  could  provide  an  important  service  by  placing 
real  estate  and  farm  loans  in  their  respective  commu¬ 
nities.15  One  court  recently  pointed  to  the  geograph¬ 
ic  restriction  in  the  loan  brokerage  provision  to  sup¬ 
port  the  contention  that  Congress  understood  how  to 
place  geographic  restrictions  with  regard  to  cus¬ 
tomers’  locations.16  Yet  Congress,  unlike  when  it 
authorized  the  loan  brokerage  activities,  did  not  place 
any  geographic  restrictions  on  the  location  of  cus¬ 
tomers  or  on  the  location  of  a  bank’s  solicitation  and 
sales  activities  when  it  authorized  national  bank  insur¬ 
ance  agencies  under  section  92. 

As  discussed  below,  the  absence  of  such  a  restriction 
is  particularly  telling  given  the  geographic  flexibility 
with  which  insurance  agents  operated  in  1916,  when 
section  92  was  enacted.  Congress  could  have,  and 
knew  how  to,  require  bank  insurance  agencies  to 
operate  in  a  more  confined  fashion  than  other  insur¬ 
ance  agencies,  but  it  did  not  do  so.  Accordingly,  the 
fundamental  plain  meaning  rule  of  statutory  construc¬ 
tion  compels  the  conclusion  that  there  are  no  special 
limitations  on  the  customers  to  whom  a  national  bank 
may  sell  insurance  or  the  resources  and  methods 
employed  in  that  activity.17 


13  See  NBD  Bank,  N.A.  v.  Bennett,  67  F3d  629,  632  (7th  Cir  1995) 

14  Act  of  Sept.  7,  1916,  39  Stat  753.  Congress  subsequently  deleted  this  loan 
brokerage  provision  See  96  Stat  1511  (Oct.  15,  1982). 

15  See  Broadening  the  Powers  of  National  Banks,  93  Bankers  Mag.  9  (Jul.  1916) 
(small  town  bankers  have  the  knowledge  of  men  and  property  that  enables  them 
to  transact  real  estate  loans  with  the  highest  degree  of  safety). 

16  See  NBD  Bank,  N.A  v.  Bennett,  67  F.3d  629,  630  (7th  Cir  1995) 

17  See  National  Ass'n  of  Life  Underwriters  v.  Clarke,  736  F  Supp  1162,  1168 
(D.D.C.  1990)  ( NALU ),  rev'd  on  other  grounds  sub  nom  Independent  Ins  Agents 
v.  Clarke,  955  F.2d  731  (D  C.  Cir  ),  reh  g  en  banc  denied,  965  F2d  1077  (D  C  Cir 
1992),  revOd  and  remanded  sub  nom.  United  States  Natl  Bank  v.  Independent 
Ins  Agents,  124  L  Ed  2d  402  (U  S  1993),  affOd  on  remand,  Independent  Ins 
Agents  v.  Ludwig,  997  F.2d  958  (D  C.  Cir,  1993).  See  generally  Garcia  v.  U.S.,  469 
U  S.  70,  75  (1984)  ("When  we  find  the  terms  of  a  statute  unambiguous,  judicial 
inquiry  is  complete,  except  in  rare  and  exceptional  circumstances  '");  Tenn.  Valley 
Authority  v  Hill,  437  U  S  153,  184  n.29  (1977)  ("When  confronted  with  a  statute 
which  is  plain  and  unambiguous  on  its  face,  we  ordinarily  do  not  look  to  legislative 
history  as  a  guide  to  its  meaning  ");  Bank  One  Chicago.  N  A  v.  Midwest  Bank  & 
Trust  Co  ,  133  L  Ed  2d  635,  647  (1996)  (Scalia.  J„  concurring)  ("The  law  is  what 
the  law  says,  and  we  should  content  ourselves  with  reading  it  rather  than  psycho¬ 
analyzing  those  who  enacted  it  "). 


B.  Legislative  History 

The  only  substantive  legislative  history  on  the  grant  of 
insurance  powers  in  section  92  is  a  June  8,  1916  let¬ 
ter  from  Comptroller  of  the  Currency  John  Skelton 
Williams  to  Senator  Robert  L.  Owen  of  the  Senate 
Banking  and  Currency  Committee.18  The  letter  is 
included  in  the  Congressional  Record  at  53  Cong. 
Rec.  11001.  In  the  letter,  Comptroller  Williams 
expressed  concern  about  the  difficulty  of  running  a 
profitable  bank  in  a  small  town  and  stated, 

For  some  time  I  have  been  giving  careful  con¬ 
sideration  to  the  question  as  to  how  the  pow¬ 
ers  of  .  .  .  small  national  banks  might  be 
enlarged  so  as  to  provide  them  with  addition¬ 
al  sources  of  revenue  and  place  them  in  a 
position  where  they  could  better  compete 
with  local  State  banks  and  trust  companies 
which  are  sometimes  authorized  under  the 
law  to  do  a  class  of  business  not  strictly  that 
of  commercial  banking. 

Thus,  Comptroller  Williams’  purpose  in  recommend¬ 
ing  section  92  was  to  enhance  the  profitability  of  cer¬ 
tain  national  banks.  Comptroller  Williams’  letter  went 
on  to  explain  why  he  did  not  want  banks  outside  of 
small  towns  to  have  insurance  powers: 

It  seems  desirable  from  the  standpoint  of 
public  policy  and  banking  efficiency  that  this 
authority  should  be  limited  to  banks  in  small 
communities.  This  additional  income  will 
strengthen  them  and  increase  their  ability  to 
make  a  fair  return  to  their  shareholders,  while 
the  new  business  is  not  likely  to  assume  such 
proportions  as  to  distract  the  officers  of  the 
bank  from  the  principal  business  of  banking. 
Furthermore,  in  many  small  places  the 
amount  of  insurance  policies  written  ...  is  not 
sufficient  to  take  up  the  entire  time  of  an 
insurance  broker,  and  the  bank  is  not  there¬ 
fore  likely  to  trespass  upon  outside  business 
naturally  belonging  to  others. 

I  think  it  would  be  unwise  and  therefore  unde¬ 
sirable  to  confer  this  privilege  generally  upon 
banks  in  large  cities  where  the  legitimate 
business  of  banking  offers  ample  scope  for 
the  energies  of  trained  and  expert  bankers. 


13  See  NALU,  736  F  Supp  at  1 169  (Comptroller  Williams  letter  is  the  only  sub¬ 
stantive  legislative  history  on  section  92's  insurance  provision) 
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It  could  be  argued  that  the  Comptroller’s  letter  envi¬ 
sioned  limited  sales  of  insurance  by  national  banks  in 
a  manner  that  did  not  compete  with  other  insurance 
agents.  9  This  reading  has  been  rejected,  however, 
by  the  highest  courts  to  have  considered  the  issue.20 

Courts  generally  have  given  Comptroller  Williams’  let¬ 
ter  little  weight  in  considering  the  geographic  scope  of 
section  92  because,  as  an  “isolated  remark”  it  is  only 
entitled  to  "limited  deference;”21  because  technical 
innovations  and  economic  changes  have  changed  the 
effect  of  section  92,  regardless  of  the  original  inten¬ 
tions  of  its  drafters;22  and  because  Comptroller 
Williams’  remarks  about  confining  the  insurance  pow¬ 
ers  to  small  town  banks  were  predictions  about  the 
likely  effects  of  section  92  rather  than  explanations  of 
its  terms.23  Where  courts  have  relied  on  Comptroller 
Williams'  letter,  they  generally  have  relied  on  the  letter 
as  evidence  that  banks  did  not  have  general  insur¬ 
ance  powers  apart  from  section  92. 24  This  legislative 
history  is  entirely  consistent  with  the  Congressional 
purpose  evident  from  the  literal  language  of  section 
92.  Banks  soliciting  and  selling  insurance  under  the 
authority  of  section  92  were  subject  to  no  unique  dis¬ 
abilities  that  distinguished  them  from  other  insurance 
agencies.  To  the  contrary,  Congress  was  urged  to 
enact  section  92  so  that  certain  banks  could  be  more 
profitable.  Handicapping  bank  insurance  agencies 
relative  to  other  insurance  agencies  would  have  been 
fundamentally  inconsistent  with  that  goal. 

II.  Overview  of  How  Banks  Operated  in 
1916 

How  banks  marketed  their  products  and  services  in 
1916  also  provides  a  useful  backdrop  for  how 
Congress  would  have  envisioned  that  national  banks 
would  exercise  their  authority  to  sell  insurance  under 
section  92.  In  1916, 25  although  national  banks  were 
predominantly  concerned  with  deposit-taking  and 


The  lower  court  which  was  reversed  in  the  case  of  NBD  Bank,  N.A  v.  Bennett, 
67  F3d  629  (7th  Cir.  1995),  relied  on  this  legislative  history  to  conclude  that  the 
power  of  national  banks  under  section  92  was  confined  to  the  "place  of  5,000  "  See 
NBD  Bank  N  A  v  Bennett  874  F  Supp  927  (S  D  Ind  1994)  (Order  on  a  Motion 
for  Summary  Judgement) 

7r>  See  NBD  Bank  NA  v  Bennett,  67  F3d  629  (7th  Cir  1995)  ('' Bennett "), 
pendent  Ins  Agents  v  Ludwig  997  F2d  958  (DC  Cir  1993)  (  "USNB 
Oregon  ”) 

USNB  Oregon  997  F2d  at  961 

77  USNB  Oregon  997  F2d  at  961  Bennett  67  F3d  at  633  NALU.  736  F  Supp 
at  1 170 

*3  NALU  736  F  Supp  at  1170 

7 *  Lee  Lax  on  v  Georgia  Assn  of  Independent  Ins  Agents  399  F2d  1010  1013 
rc,rh  C  r  1968)  American  Land  Title  Assn  v  Clarke  968  F2d  150  155  (2nd  Cir 
1992) 

7t>  Tr  ■■  U'V.'iv.on  re  ,*■$  on  materials  from  approximately  1900  to  1925  to  estab- 
sn  a  picture  of  the  banking  environment  of  1916 


extending  credit,  many  banks  offered  an  array  of 
other  services  26  Banks  would  draw  deposits  and 
make  loans  on  a  national  basis.27  The  growth  in  pop¬ 
ulation  and  a  wider  diffusion  of  wealth  made  “it  a 
practical  impossibility  for  the  banks  to  procure  a  fair 
share  of  the  banking  business  by  personal  solicita¬ 
tion.”28  Therefore,  bankers  used  the  mails,  the  tele¬ 
graph,29  and  personal  contact  to  reach  customers.30 
The  automobile,31  train,  and  streetcar  existed  as  the 
common  modes  of  transportation.  Most  national 
banks  did  not  have  branches.32 

A.  “Country"  Banks 

In  the  early  1900s  there  was  a  definite  distinction 
between  "city”  banks  and  so-called  “country” 
banks.33  Two-thirds  of  the  population  in  the  United 
States  lived  in  small  towns  or  rural  districts.34  One 
estimate  provided  that  half  the  banks  in  the  country 
were  country  banks.35  The  country  banks  were  per¬ 
ceived  as  being  close  to  their  communities,  having 
intimate  and  personal  relationships  with  their  cus¬ 
tomers,  and  assuming  risks  a  city  banker  might  con¬ 
sider  grave.36  Earnings  of  country  banks  might  come 
from  services  that  a  city  bank  would  give  for  free. 

See  e  g ,  A  New  Bank  Training  Course,  27  S.  Banker  40  (Oct.  1916)  (banks 
undertaking  discounting  and  rediscounting  of  paper,  use  of  acceptances,  financ¬ 
ing  of  business  operations  on  a  greater  variety  of  negotiable  collateral,  participa¬ 
tion  in  financing  of  foreign  trade  and  other  important  business  services) 

27  See  e  g  ,  9  J.  Am.  Bankers  Ass'n  45  (July  1916)  (national  banks  now  national¬ 
ize  the  scope  of  their  operations  by  loaning  to  borrowers  in  other  states);  85 
Bankers  Mag  271  (Sept.  1912)  (Pittsburgh  banks  draw  deposits  from  all  across 
the  United  States). 

2®  A  M.  Ingraham,  Why  Should  Your  Bank  Advertise?  2  Successful  Banking  13, 
13  (Apr.  1917) 

29  See  e  g.,  9  Bull  Arm  Inst.  Banking  147  (Aug.  1916)  (certification  by  telegraph), 
16  Tex.  Bankers  J.  280  (May  1916)  (sending  remittances  by  wireless  instead  of  by 
mail). 

30  See  e  g.,  W.  R.  Morehouse,  Bank  Letters  that  Pull  and  Hold  Business,  88 
Bankers  Mag.  157  (Feb.  1914)  (recommends  personal  solicitation  of  accounts  as 
being  most  effective);  A  Banker  Who  Believes  in  Advertising,  4  Bank  Advertiser  14 
(May  1910)  (supports  personal  solicitations  by  bank  officers) 

31  See  e.g.,  Various  Views  on  the  Business  Situation,  9  Bankers  Home  Mag  9 
(1916)  (increasing  purchase  of  automobiles  is  factor  of  importance  in  the  business 
situation);  27  S.  Banker  33  (Sept.  1916)  (almost  three  million  automobiles  in  the 
United  States  as  of  July  1,  1916),  86  Bankers  Mag  61  (Jan  1913)  (deliver  payroll 
cash  by  auto). 

32  See  e  g.,  Ray  B  Westerfield,  Historical  Survey  of  Branch  Banking  In  the  United 
States  (1939)  (branch  banking  declined  in  favor  and  extent  until  1909),  Shirley 
Donald  Southworth,  Branch  Banking  in  the  United  States  (1928)  (only  three  or  four 
national  banks  had  branches  in  1909,  yet  by  1920  sixteen  national  banks  had  fifty- 
eight  branches)  Considerable  interest  in  branching  was  evidenced  during  this 
time  although  it  appears  the  proliferation  of  national  bank  branches  occurred  after 
1916  Certain  state  laws  prohibited  branch  banks  yet  other  states  allowed  state 
banks  to  establish  branches  either  statewide  or  on  an  intra-city  basis  In  1909 
California  passed  an  historic  banking  law  permitting  a  statewide  system  of  branch 
banks.  Proposed  legislation  in  1916,  stiffly  opposed  by  country  bankers,  would 
have  allowed  national  bankers  in  large  cities  to  establish  branches  in  the  city,  in 
the  county,  or  in  adjacent  districts  See  eg,  Branch  Banks.  9  J  Am  Bankers 
Ass  n  101  (Aug  1916),  Branch  Banking.  4  N  D  Banker  1  (Aug  1916).  Branch 
Banks,  9  J  Am  Bankers  Ass'n  196  (Sept  1916) 

33  See  e  g  ,  Classes  of  Banks,  9  J  Am  Bankers  Ass'n  194  (Sept  1916)  (the  coun¬ 
try  bank  has  a  different  class  of  clients,  different  problems,  different  methods,  and 
gives  a  different  kind  of  service);  9  J  Am  Bankers  Ass'n  511  (Dec  1916)  (thou¬ 
sands  of  little  banks  scattered  throughout  the  land  locally  owned  and  locally  man 
aged  serve  the  agricultural,  commercial,  and  industrial  interests)  To  some  degree 
this  distinction  may  have  become  more  pronounced  because  of  the  classifications 
in  the  Federal  Reserve  Act  passed  in  1913  See  Classes  of  Banks  9  J  Am 
Bankers  Ass'n  194  (Sept  1916) 

3'1  Problems  Facing  the  Country  Banker.  94  Bankers  Mag  161  (Feb  1917) 

35  McLane  Tilton,  Jr ,  The  Federal  Reserve  System  and  the  Country  Bank  1 
uccesstul  Banking  24  (Apr  1916) 

6  See  id 
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The  country  banker  engaged  in  deposit-taking  and 
extending  credit.37  Credit  in  the  country  was  a  com¬ 
modity  like  corn  or  cotton.38  The  great  bulk  of  cus¬ 
tomers  of  the  country  banks  were  farmers.39  The 
country  banks  made  loans  directly  to  farmers  as  well 
as  indirectly  by  making  advances  to  the  country  mer¬ 
chants.40  Methods  of  credit  research  included  close 
and  regular  investigations  of  the  mortgage  records, 
visits  through  the  trade  territory  with  special  interest  in 
stock  and  crop  conditions,  obtaining  reports  from 
neighbors,  and  examining  financial  statements.41 

Selling  the  bank’s  services  was  a  predominant  theme 
of  the  country  banker.  Service  to  customers  included 
providing  the  latest  physical  facilities42  that  a  bank 
could  offer  and  using  the  latest  mechanical  aids.43  In 
selling  service,  banks  more  and  more  relied  on  adver¬ 
tising.  “The  aim  of  financial  advertising  is  to  gain 
attention,  secure  action,  and  educate  the  public  in  the 
common  usages  of  the  bank.”44  Small  banks 
employed  various  methods  of  advertising  to  impress 
upon  customers  the  advantages  the  bank  had  to  offer 
in  the  way  of  service.  For  example,  small  banks  used 
form  letters  and  active  solicitation  to  sustain  interest 
among  depositors.45 

B.  Service  to  Customers 

Banking  journals  and  literature  show  that  all  banks 
stressed  the  theme  of  service  to  customers  during  the 
early  1900s.46  Two  classes  of  service  existed  at  some 
of  the  larger  banks:  regular  service  and  special  ser- 

3?  ”[l]t  has  been  my  experience  in  a  country  bank  that  your  substantial  depositing 
clientele  comes  in  a  large  measure  as  a  result  of  credit  extended."  R.A 
Underwood,  Country  Banking.  2  Successful  Banking  10,  11  (May  1917). 

38  See  McLane  Tilton,  Jr,  The  Federal  Reserve  System  and  the  Country  Bank.  1 
Successful  Banking  24  (Apr,  1916), 

33  See  40  Nat'l  Banker  19  (June  1916). 

40  See  McLane  Tilton,  Jr.,  The  Federal  Reserve  System  and  the  Country  Bank ,  1 
Successful  Banking  24  (Apr  1916).  The  farmer  was  the  backbone  of  the  country 
and  servicing  the  farmer  was  the  business  of  the  country  banker.  See  Pig  Clubs 
and  Bank  Deposits,  16  Tex.  Bankers  J.  284  (June  1916). 

41  See  R.A  Underwood,  Country  Banking.  2  Successful  Banking  10,  12  (May 
1917). 

42  See  Methods  that  Help  Country  Banks.  1 1  Bankers  Home  Mag.  9  (Aug  1917) 
(the  building  has  a  decided  influence  on  service  and  customers  most  often  will  go 
to  the  bank  whose  physical  appearance  impresses  him  as  the  strongest  and  most 
enterprising)  Banks  would  offer  a  variety  of  services  for  the  convenience  of  the 
customer,  including  meeting  and  correspondence  rooms,  rest  rooms,  farm  litera¬ 
ture,  government  reports,  maps,  charts,  and  other  items  See  eg..  TD 
MacGregor,  Helping  the  Bank  to  Grow.  2  Successful  Banking  25  (Oct.  1916). 

43  See  e  g..  Methods  that  Help  Country  Banks.  11  Bankers  Home  Mag.  9  (Aug 
1917)  (the  small  bank  properly  equipped  with  modern  devices  is  able  to  handle  at 
least  40  percent  more  business  with  the  same  help);  H  B  Lear,  Efficiency  in  Bank 
Operations.  10  Bankers  Home  Mag.  22  (Dec.  1915)  (believe  in  purchasing  every 
labor-saving  device).  Various  auxiliary  helps  of  the  day  included  clerical 
machines,  loose  leaf  systems,  card  index  files,  and  improved  stationery  forms 
See  Methods  that  Help  Country  Banks.  1 1  Bankers  Home  Mag  at  10. 

44  Methods  that  Help  Country  Banks.  1 1  Bankers  Home  Mag.  9.  13  (Aug  1917) 

45  See  Methods  that  Help  Country  Banks.  11  Bankers  Home  Mag  9,  14  (Aug 
1917)  Albeit  big  banks  used  these  methods  more  extensively.  The  policy  of  some 
big  banks  was  to  send  out  paid  solicitors  to  ascertain  the  reasons  for  inactivity  in 
savings  accounts  Afterwards,  the  bank  might  keep  up  continual  contact  in  the 
form  of  personal  solicitation,  booklets,  form  letters,  bulletins  and  other  mediums  to 
sustain  interest  See  id. 

46  5ee  e  g  Howard  M  Jefferson,  Improvement  of  Bank  Methods,  97  Bankers 
Mag  261  (Sept  1918),  T  D  MacGregor,  Helping  the  Bank  to  Grow ,  1  Successful 
Banking  25  (Oct  1916),  Louis  Schriber,  Aiding  Our  Customers.  1 1  Bankers  Home 
Mag  18  (Aug  1917),  Edward  Woolley.  Some  Odd  Tricks  of  Bank  Service.  1 
Successful  Banking  1  (July  1916) 


vice.  Special  service  included  bankers  performing 
activities  for  customers  as  remote  as  taking  charge 
over  real  estate  agents  during  the  principal's  absence 
from  town,  drawing  up  legal  papers,  paying  bills  on 
the  authority  of  the  customer,  securing  railroad  tick¬ 
ets,  and  other  errands.47  Often  these  services  might 
include  activities  conducted  outside  of  the  locality  or 
involve  use  of  telephones,  messengers,  and 
telegrams.  “In  many  directions  the  up-to-date  bank 
has  relaxed  the  old-time  rigid  rules  in  its  dealings  with 
customers."48 

Other  popular  ideas  to  advance  a  bank's  services 
included  the  “traveling  bank  salesman”  and  “banking 
by  mail.”49  The  traveling  salesman  represented  big 
city  banks  and  tried  to  solicit  business  all  over  the 
country.50  Usually  he  was  assigned  to  work  a  partic¬ 
ular  section  of  the  country  for  a  number  of  years  on 
the  theory  of  cumulative  appeal.  His  task  was  to 
make  friends  and  then  solicit  accounts.  With  banking 
by  mail,  banking  institutions  would  receive  deposits 
by  mail  and  thereby  could  serve  the  distant  depositor. 
“A  bank  whose  standing  is  unassailable  can  with  rea¬ 
son  extend  the  confidence  it  enjoys  in  its  nearby 
neighborhood  to  neighborhoods  hundreds  of  miles 
away.”51  Banking  by  mail  was  an  extension  of  con¬ 
temporary  business  methods  to  banks  of  activities 
engaged  in  by  other  industries,  such  as  purchasing 
merchandise  by  mail  and  buying  insurance  by  mail.52 

Also  under  the  rubric  of  service,  banks  engaged  in 
certain  activities  performed  away  from  the  bank  office 
location  and  other  activities  involving  the  use  of  third 
parties.  For  example,  one  bank  employed  an  agri¬ 
cultural  expert  to  help  improve  agricultural  methods 
such  as  finding  the  best  specimen  of  corn,  another 
bank  employed  an  advertising  agency  to  assist  in 
advertising  relating  to  farm  interests,53  and  a  different 
bank  hired  a  certified  public  accountant  to  serve  its 
customers  on  methods  of  cost  accounting.54  Further, 
one  banker  developed  business  by  riding  around 


47  Edward  Woolley.  Some  Odd  Tricks  of  Bank  Service.  1  Successful  Banking  1,  4 
(July  1916) 

48  Id.  at  6;  see  also  A  M  Ingraham,  Why  Your  Bank  Should  Advertise?  2 
Successful  Banking  13,  13  (Apr  1917)  ("Any  modern  bank  bears  many  evidences 
of  recent  improvements  in  equipment  and  methods ."). 

43  See  e  g..  Banking  By  Mail.  85  Bankers  Mag  270  (Sept  1912).  William  Malone 
Banking  By  Mail.  1  Successful  Banking  23  (July  1916) 

83  "From  coast  to  coast,  and  border  to  border,  the  accredited  representatives  of 
the  big  city  bank  scour  the  country,  sometimes  spending  several  days  in  the  larg¬ 
er  cities,  sometimes  visiting  several  small  towns  a  day,  calling  on  banks  and  busi¬ 
ness  houses  alike  and  trying  to  win  friends  and  customers  by  their  convincing  pre¬ 
sentation  of  their  particular  bank's  superior  facilities  for  handling  accounts  L  and 
R  Dean,  Selling  Bank  Service.  89  Bankers  Mag  513,  514  (Nov  1914) 

81  William  Malone,  Banking  By  Mail.  1  Successful  Banking  23.  23  (July  1916) 

82  See  e  g  .  William  Malone,  Banking  By  Mail,  1  Successful  Banking  23  (July 
1916);  A  M  Ingraham,  Why  Should  Your  Bank  Adverttse'?2  Successful  Banking  13 
(Apr  1917). 

83  See  T  D  MacGregor,  Helping  the  Bank  to  Grow  1  Successful  Banking  25  (Oct 

1916) . 

84  See  Louis  Schriber,  Aiding  Our  Customers.  1 1  Bankers  Home  Mag  18  (Aug 

1917) . 
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rural  areas  in  his  Ford  automobile  and  taking  pictures 
with  an  Eastman  Kodak.55 

C.  Bank  Advertising 

Of  particular  interest  during  this  time  was  the  devel¬ 
opment  and  extent  of  bank  advertising.  "The  banker 
of  1916  face[d]  conditions  as  a  business  man  in  a 
world  of  business. "5b  Before  1900,  banks  engaged  in 
little  or  no  advertising,57  but  with  the  changing  ways 
of  modern  business  the  bank,  like  all  other  business¬ 
es,  needed  to  make  efforts  to  attract  and  secure  cus¬ 
tomers.58  Advertising  became  the  medium  for  selling 
the  bank’s  services.5-  By  1916  banks  used  various 
forms  of  advertising,  in  particular,  newspaper  ads 
and  direct  mail  advertising.60  Other  forms  of  adver¬ 
tising  included  folders,61  booklets,62  circulars,  street¬ 
car  notices,63  signs  or  cards,64  and  “house  organs.”65 
The  method  of  approach,  size,  form  of  advertise¬ 
ments,  type,  and  amount  to  spend  generally  were  left 
to  each  bank  to  decide  according  to  the  nature  of  its 
business  and  the  desired  message.66 


58  See  T.D  MacGregor,  Helping  the  Bank  to  Grow ,  1  Successful  Banking  25  (Oct 
1916) 

88  Guy  Cooke,  The  Problem  of  Banking  Publicity,  1 1  Bankers  Home  Mag  37,  37 
LQct  1916). 

5'  See  Progress  in  Bank  Advertising,  4  Bank  Advertiser  18  (May  1910)  (earlier 
advertising  was  seen  as  undignified  and  incompatible  with  conservative  banking) 
5°  See  eg.,  Buying  and  Selling  in  Banking,  94  Bankers  Mag  6  (Jan.  1917) 
(around  1900  all  bank  advertisements  were  basically  the  same  type  of  tombstone 
ad.  perhaps  stating  that  correspondence  was  solicited);  A  M  Ingraham,  Why 
Should  Your  Bank  Advertise 2  2  Successful  Banking  13  (Apr.  1917)  (progressive 
bankers  adopt  progressive  methods  like  the  modern  manufacturer  and  merchant); 
L  and  R.  Dean,  Selling  Bank  Service,  89  Bankers  Mag.  513,  513  (Nov.  1914) 
(“Modern  banking  methods  are  a  far  cry  from  those  of  a  decade  or  so  ago,  when 
about  the  only  advertising  they  did  was  by  the  soliciting  letter ") 

59  See  e  g..  Tim  Thrift,  Why  Direct  Mail  Advertising  is  the  Logical  Method  of 
Increasing  Bank  Deposits,  1  Successful  Banking  9  (June  1916)  (advertising  is  edu¬ 
cation  and  banks  may  be  of  the  greatest  service  if  they  educate  customers  to  the 
point  of  knowing  the  value  and  practicability  of  a  connection  with  the  bank);  Earl 
Fischer,  Keyword  in  Bank  Advertising,  2  Successful  Banking  7  (Dec.  1917)  (char¬ 
acter  as  keyword  in  advertising)  Some  commentators  advocated  banks  hiring 
outside  advertising  men  to  prepare  copy  because  they  knew  how  to  do  it  profes¬ 
sionally,  other  commentators  believed  those  connected  with  the  bank  would  do  a 
better  job  because  they  knew  the  bank  and  the  community.  See  Guy  Cooke,  The 
Problem  of  Banking  Publicity,  11  Bankers  Home  Mag  37  (Oct.  1916);  Charles 
Woodruff,  Bank  Advertising ,  1  Successful  Banking  20  (Apr  1916),  Edwin  Bird 
Wilson,  Some  of  the  Broader  Phases  of  Bank  and  Trust  Company  Advertising,  9 
Bankers  Home  Mag  12  (Oct  1915) 

69  See  e  g  .  Charles  Woodruff  Bank  Advertising,  1  Successful  Banking  20  (Apr 
1916)  (best  advertising  medium  for  banks  is  the  daily  newspapers  supplemented 
by  direct  mail  literature),  John  G.  Lonsdale,  Advertising  Your  Bank,  2  Successful 
Banking  7  (Dec  1917)  (as  a  rule  banks  do  most  advertising  through  daily  papers, 
magazines,  street  car  notices,  and  booklets).  May  Selley,  Bank  Advertising  in  the 
South,  27  S  Banker  44  (Sept  1916)  (many  forms  and  phases  of  advertising);  W  H 
Morehouse.  A  Western  Banker's  View,  A  Discussion  of  Different  Methods  of  Bank 
Advertising,  86  Bankers  Mag  58  (Jan  1913). 

6  See  e  g  ,27  S  Banker  64  (Oct.  1916)  (folders  accompanied  by  personal  letter 
on  subject  of  choosing  a  vocation)  86  Bankers  Mag  61  (Jan  1913)  (folder  enti¬ 
tled  'How  Pennies  Make  Dollars"). 

62  See  eg .  John  G  Lonsdale,  Advertising  Your  Bank,  2  Successful  Banking  7 
(Dec  1917)  (booklets  maintain  goodwill  of  established  patronage);  How  Banks  Are 
Advertising,  89  Bankers  Mag  675  (Dec  1914)  (“Seal  of  Safety"  booklet),  J  Stanley 
Voorhees  Value  of  Booklet  Advertising  10  Bankers  Home  Mag  22  (Apr  1916) 

63  Tee  e  g  John  G  Lonsdale,  Advertising  Your  Bank,  2  Successful  Banking  7 
UDec  1917)  (suggestive  single  idea  advertising) 

r,A  See  e  g  Bank  Letters  That  Pull  and  Hold  Business,  88  Bankers  Mag  1 57  (Feb 
1914)  (introduction  cards) 

6  '  House  organsb  were  periodicals  published  by  banks,  usually  monthly,  to 
r form  customer?  of  the  interests  of  one  particular  institution,  including  descrip- 
tions  of  the  bank  s  services  feature  articles  and  local  interest  news  items  See 
e  i  '  D  MacGregor  Helping  the  Bank  to  Grow  1  Successful  Banking  25  (Oct 
1916;  'good  medium  for  publishing  banks  efforts  for  public  good  to  the  commu- 
r, it//  89  Bankers  Mag  672  (Dec  1914)  (send  to  depositors  and  non-depositors), 
Progress  m  Hark  Advertising  4  Bank  Advertiser  18  (May  1910)  Some  institutions 
jsed  s/r  o  cared  house  organs  which  generally  gave  a  higher  grade  of  material  at 
cost  See  89  Bankers  Mag  672  (Dec  1914) 

See  Jo  tv  G  Lonsdale  Advertising  Your  Bank  2  Successful  Banking  7  (Dec 
91 7) 
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Newspaper  advertisements  by  1916  were  seen  as  a 
necessity  for  both  large  and  small  banks.67  Many 
banks  advertised  in  their  local  daily  papers  as  well  as 
papers  of  wide  circulation.  Advertising  also 
appeared  in  financial  journals,  current  magazines, 
and  other  periodicals.  While  many  ads  still  were  a 
basic  “we-solicit-your-business"  style,68  commenta¬ 
tors  opined  that  banks  should  stress  various  themes 
to  make  ads  more  interesting,  informative,  and  eye¬ 
catching,  and  many  banks  complied.69  Special 
advertising  campaigns  were  undertaken  by  some 
banks  in  an  effort  to  attract  customers  and  bring 
attention  to  the  bank.70  Similarly,  some  banks  would 
hire  outside  advertising  agencies  to  assist  in  prepa¬ 
ration  of  their  newspaper  and  other  advertising.71 
Even  small  banks  would  obtain  the  services  of  these 
advertising  agencies  to  help  put  them  on  par  with  the 
largest  of  institutions.72 

Bankers  also  extensively  advertised  their  services  by 
mailing  form  letters  and  other  bank  letters  to  cus¬ 
tomers  and  prospective  customers.73  Form  letters 
were  sent  out  to  selected  audiences  for  general  busi¬ 
ness  solicitation  and  for  specific  purposes.  The 
advantage  of  direct  mail  advertising  was  its  extreme 
flexibility  and  its  ability  to  communicate  the  bank’s 
message  in  a  personal,  private,  and  confidential 
way.74 


66 7  See  e  g.,  Frederick  Ellsworth,  Why  and  How  Bankers  Should  Advertise,  4  Bank 
Advertiser  13  (May  1910)  (newspaper  ads  necessary  for  the  dissemination  of 
knowledge);  The  Dignity  of  Bank  Advertising,  4  Bank  Advertiser  11  (May  1910) 
(newspaper  is  the  modern  exemplar  of  the  town-crier);  Charles  H  Laird,  Jr.,  Bank 
Management,  10  Bankers  Home  Mag  26  (Nov.  1915)  (in  newspaper  advertising 
bank  can  do  much  to  give  information);  H.  B  Lear,  Efficiency  in  Bank  Operation, 
10  Bankers  Home  Mag.  22  (Dec.  1915)  (newspaper  ads  pay  if  the  right  sort  and 
written  specially  for  the  bank);  W.  H.  Morehouse,  A  Western  Banker's  View,  A 
Discussion  of  Different  Methods  of  Bank  Advertising,  86  Bankers  Mag  58  (Jan 
1913)  (newspaper  ads  are  a  necessity). 

68  Around  1900  the  form  of  almost  every  bank  advertisement  was  exactly  alike, 
merely  stating  in  simple  card  form  the  name  and  location  of  the  bank,  its  capital, 
surplus  and  profits,  a  list  of  the  officers,  and  that  regular  banking  business  was 
transacted.  Some  ads  might  include  that  “correspondence  was  solicited,"  See 
Spying  and  Selling  in  Banking,  94  Bankers  Mag  6  (Jan  1917) 

6"  See  e  g..  Dundas  Henderson,  Illustrations  in  Bank  Advertisements,  85  Bankers 
Mag,  707  (Nov,  1912);  J.  Stanley  Voorhees,  Good  Display  in  Bank  Advertising,  10 
Bankers  Home  Mag  28  (Nov,  1915);  J.  Stanley  Voorhees.  Advertising  for 
Commercial  Accounts,  10  Bankers  Home  Mag  24  (July  1916).  J.  Stanley 
Voorhees,  Holiday  Advertising,  11  Bankers  Home  Mag  16  (Dec.  1916) 

'0  See  e  g  ,  How  Banks  Are  Advertising,  85  Bankers  Mag  565  (Nov  1912)  (ads 
appeared  daily  in  local  paper  for  five  months  and  bank  also  mailed  a  series  of  fold¬ 
ers  to  prospective  customers  once  a  month);  26  S.  Banker  10  (Sept  1916)  (exten¬ 
sive  ad  campaign). 

71  See  eg.  E  B  Wilson  Opens  Advertising  Agency.  27  S  Banker  50  (Sept  1916) 
(former  banker  opens  advertising  agency  because  of  genuine  desire  on  part  of 
bankers  to  obtain  intelligent  assistance  in  connection  with  their  advertising  plans 
particularly  in  respect  to  preparation  of  copy  for  newspaper  ads,  letters,  and  book¬ 
lets),  How  Banks  are  Advertising,  85  Bankers  Mag  565  (Nov  1912)  (outside  aid  in 
preparation  of  advertising  copy) 

72  See  E  B  Wilson  Opens  Advertising  Agency.  27  S  Banker  50  (Sept  1916) 

78  See  eg,  Tim  Thrift,  Why  Direct  Mail  Advertising  is  the  Logical  Method  of 
Increasing  Bank  Deposits,  1  Successful  Banking  9  (June  1916)  (form  letter  not  only 
applies  to  local  advertising  but  may  be  used  to  include  surrounding  towns  and 
rural  districts),  W  R  Morehouse.  Bank  Letters  That  Pull  and  Hold  Business  88 
Bankers  Mag  157  (Feb  1914)  (letters  are  effective  in  connection  with  getting  and 
conserving  business).  W  H  Morehouse  A  Western  Banker's  V/ew  A  Discussion  of 
Different  Methods  of  Bank  Advertising,  86  Bankers  Mag  58  (Jan  1913)  (direct 
advertising  presents  claims  of  banks  to  people  in  their  homes) 

See  eg.  Tim  Thrift.  Why  Direct  Mail  Advertising  is  the  Logical  Method  of 
Increasing  Bank  Deposits,  1  Successful  Banking  1 1  (June  1916) 
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III.  Overview  of  How  Insurance  Agents 
Sold  Insurance  in  1916 

As  with  the  operations  of  banks  generally,  the  way  in 
which  insurance  agents  operated  in  1916  provides  a 
compelling  insight  on  the  scope  of  what  Congress 
was  permitting  when  it  authorized  national  banks  to 
sell  insurance  pursuant  to  section  92.  The  clear  pic¬ 
ture  that  emerges  from  this  analysis  is  that  nonbank 
insurance  agents  sought  business  through  all  effec¬ 
tive  means  available  to  them.  Congress  did  nothing 
to  —  and  evidenced  no  intent  to  —  prevent  national 
banks  from  operating  in  the  same  way. 

By  191 6, 75  life  insurance  marketing  in  the  United 
States  had  undergone  many  changes  since  the  early 
1800s.  Before  the  1840s,  life  insurance  sellers 
engaged  in  a  passive  mode  of  selling  and  merely 
waited  for  business  to  walk  in  the  door  or  arrive 
through  the  mail.76  Nothing  was  done  to  attract  busi¬ 
ness.  Thereafter,  modest  life  insurance  marketing 
began  with  the  use  of  announcement  advertising  and 
all  business  was  transacted  by  mail  or  in  person  at 
the  head  office  of  a  company.77 

The  original  agents  of  life  companies  were  lawyers, 
bankers,78  or  others  who  continued  to  earn  their  major 
income  from  other  professional  or  business  services 
performed  for  their  clients.79  Agents  were  expected 
to  operate  from  their  usual  place  of  business  —  the 
law  office,  bank,  or  store.80  The  companies  would 
grant  most  agents  a  small  allowance  for  local  adver¬ 
tising.81  During  the  1840s  the  birth  of  personal  solic¬ 
itation  occurred  and  so  began  the  practice  of  agents 
calling  at  the  home  or  business  of  a  prospective 
insurance  buyer.82  Since  then,  face-to-face  selling  of 
life  insurance  has  remained  the  most  important  mar¬ 
keting  method  and  the  life  insurance  agent  serves  as 
the  pivotal  factor  in  the  life  insurance  marketing  orga¬ 
nization.83 

A.  Organizational  Structure  —  The  General  Agency 
System 

By  1865,  the  “general  agency  system"  had  devel¬ 
oped  for  organizing  and  managing  insurance  sales- 


75  This  discussion  relies  mostly  on  materials  from  the  late  1800's  to  approximate¬ 
ly  1925  to  establish  a  picture  of  the  insurance  environment  of  1916.  To  provide  a 
better  understanding  of  the  1916  environment,  a  brief  historical  summary  is  includ¬ 
ed.  Although  some  materials  refer  to  the  year  1916,  mostly  a  composite  picture  is 
presented 

76  J.  Owen  Stalson,  Marketing  Life  Insurance  156  (1969). 

77  Id.  at  574 

78  “Banks  or  bank  employees  have  been  agents  for  life  companies  for  genera¬ 
tions,  selling  the  usual  forms  of  policies  and  getting  the  usual  commissions  ”  Id 
at  643 

79  Id  In  1842,  the  traditional  American  ''life”  company  was  a  large  trust  compa¬ 
ny  with  a  life  department  and  a  huge  capital  stock.  Id.  at  110  Thereafter  came 
the  development  of  mutual  insurance  companies  and  the  idea  of  insurance  at  cost 
Id  at  103-04  With  the  development  of  the  mutuals  began  the  modern  day  aggres¬ 
sive  selling  methods  of  insurance  agents.  Id 

80  Id  at  193 

81  Id  at  193 

82  Id  at  156 

83  Id  at  353 


men.  The  system  lent  itself  to  the  development  of 
national  selling  organizations.84  Although  changes  in 
responsibilities  and  in  terminology  have  occurred 
through  the  years,  the  general  framework  of  the 
agency  system  has  remained  the  same.85  Typically, 
an  insurance  company  has  an  agency  department  at 
the  company's  home  office.86  The  backbone  of  the 
system,  however,  are  the  “general  agents”  who 
respectively  are  in  charge  of  some  portion  of  the 
whole  territory  served  by  the  insurance  company.87 
The  general  agents  hire  the  "soliciting  agents”  who 
actually  solicit  and  sell  insurance  to  customers. 

Generally,  many  agents  were  assigned  to  a  single 
large  territory,  such  as  a  city,  county,  state,  or  group 
of  states.88  The  general  agents  would  set  up  agen¬ 
cies  throughout  the  territory  and  act  as  local  sales 
managers.89  By  1916,  most  insurance  companies 
had  contracts  with  their  general  agents  providing 
them  various  compensation  arrangements.90  The 
general  agents  recruited,  trained,  and  developed  the 
soliciting  agents.  Often  the  company  would  supply 
company  forms,  sales  booklets,  and  certain  instruc¬ 
tions.  A  whole  movement  toward  improved  selection 
and  training  of  agents  occurred  during  this  time.91 
While  the  home  office  agency  department  was  inter¬ 
ested  in  these  developments,  it  was  the  local  agency 
offices  that  took  an  active  role  in  making  these 
changes. 

The  soliciting  agent  sold  insurance  to  prospective 
buyers.92  The  company  supplied  most  new  agents 


84  Id.  at  575. 

88  The  agency  system  was  and  is  the  predominant  method  of  organization  for  life 
insurance  sales;  however,  in  the  early  1900s  another  organizational  system,  the 
“branch  office  system,''  came  into  being.  Id.  at  599.  The  branch  office  system 
abandoned  the  general  agency  method  and  installed  salaried  managers  from  the 
company  in  the  local  offices.  Thus  the  company  would  manage  the  field  directly, 
making  contracts  with  sub-agents  and  having  salaried  cashiers  or  managers  in 
charge  of  various  offices.  See  Pacific  Mutual  Life  Ins.  Co.  of  Calif  .CEfficiencyO 
Pacific  Mutual  School  for  Salesmen,  Course  of  Instruction  101  (1924) 

88  In  the  early  1900's  this  often  was  one  or  two  people.  The  majority  of  the  sales 
efforts  took  place  in  the  field.  Stalson,  supra  at  596-97  In  more  recent  years,  per¬ 
sonnel  in  the  home  office  agency  department  has  grown  substantially  Id. 

87  An  insurance  territory  might  encompass  one  state  or  several  states,  depending 
on  state  licensing  requirements  As  early  as  the  1840's  life  companies  expanded 
their  operations  into  many  states,  not  only  larger  cities,  but  also  into  small  isolated 
villages.  There  were  vast  differences  in  compensation  plans  and  expense 
allowances  for  agents  in  small  towns  versus  the  larger  metropolitan  areas  Often 
part-time  agents  worked  in  the  rural  areas,  while  full-time  agents  were  necessary 
in  the  larger  cities.  Id,  at  185-86 

88  Id.  at  469.  For  the  company,  the  desirability  of  a  wide  distribution  of  risks 
encouraged  operations  over  the  greatest  extent  of  territory,  including  a  large  num¬ 
ber  of  states  See  Pacific  Mutual  Life  Ins.  Co.  of  Calif  , CEfficiencyO  Pacific  Mutual 
School  for  Salesmen,  supra  at  101 . 

89  Stalson,  supra  at  596  From  early  on  out-of-state  insurance  companies  com¬ 
monly  were  required  to  appoint  someone  in  the  state  who  was  authorized  to  accept 
legal  service  of  summons  and  complaint  The  common  practice  became  to  give 
this  authority  to  the  companyOs  principal  selling  representative,  i  e  ,  the  general 
agent,  in  each  state  where  business  was  transacted  Id  at  379  Thus,  state  lines 
often  became  the  boundaries  for  an  agentOs  selling  activities  Id  at  380 

90  Often  the  general  agent  had  risen  from  the  rank  of  solicitor  and  would  give  up 
profitable  personal  production  to  undertake  the  career  of  agency  management 
Id  at  609  Some  companies  would  offer  a  transition  stage  between  soliciting  agent 
and  general  agent  with  jobs  as  an  assistant  to  the  general  agent,  having  the  title 
of  supervisor,  assistant  manager,  production  manager,  or  associate  general  man¬ 
ager,  Id  General  agents  usually  received  some  combination  of  salary  and  com¬ 
mission;  their  profit  was  based  on  renewal  business  rather  than  the  sale  of  new 
business  Id  at  599-600 

91  Id  at  607 

92  State  licensing  requirements  applied  to  individual  soliciting  agents  See  id  at 
626 
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with  a  printed  course  of  instruction  and  new  agents 
received  personal  instruction  from  the  general  agent 
or  someone  appointed  to  act  for  him.93  After  1910, 
selling  life  insurance  became  more  than  just  selling 
policies  and  the  thrust  was  to  sell  insurance  for  busi¬ 
ness,  tax,  estate,  and  income  purposes.94  Insurance 
agents  could  provide  local,  special,  or  traveling  ser¬ 
vices.43  Local  agents  frequently  served  as  the  com¬ 
pany’s  sole  representative  in  a  small  community.  The 
local  agent  also  might  employ  subagents.  Special 
agents  apparently  engaged  in  full-time  soliciting 
under  the  local  agent.  Traveling  agents  visited  many 
communities  and  sometimes  assisted  the  local  or 
special  agents.96 

B.  Industrial  Life  Insurance  Sales 

Another  aspect  of  insurance  selling  in  1916  was  the 
existence  of  industrial  life  insurance.  Insurance  com¬ 
panies  distinguished  between  “ordinary”  life  insur¬ 
ance  and  “industrial”  life  insurance.97  Industrial  life 
insurance  was  a  marketing  development  designed  to 
meet  the  needs  and  circumstances  of  working  class 
individuals  and  to  open  up  insurance  opportunities  to 
people  who  may  not  have  been  eligible  before.98 
Industrial  life  agents,  however,  also  sold  the  tradition¬ 
al  ordinary  life  insurance.  Because  industrial  life  often 
required  the  collection  of  premium  every  week,99  the 
territory  for  an  agent’s  industrial  life  business  may 
have  been  only  a  few  city  blocks.100  There  was  no 
overlap  of  collection  areas  between  agents.101  From 
an  organizational  standpoint,  an  assistant  manager 
supervised,  educated,  and  trained  the  industrial 
agent.  Each  assistant  manager  had  from  six  to  thir¬ 
teen  agents.102  Several  assistant  managers  were 
responsible  to  a  superintendent  of  a  district.  A  district 
was  comprised  of  a  number  of  debits.103 


99  Insurance  companies  issued  instruction  booklets  and  manuals  for  managers 
and  agents  that  contained  specific  operating  rules  but  the  general  agent  had  pri¬ 
mary  responsibility  for  handling  the  agents.  See  generally  The  Prudential  Ins.  Co 
of  America,  Instructions  Regarding  the  Care  of  Ordinary  Policies,  Premiums,  and 
Office  Details  (Oct.  1914),  The  Prudential  Ins.  Co  of  America,  Manual  of 
Instructions  to  Superintendents  and  Ass't  Superintendents,  Instructions  to  Agents 
(July  1908),  Manual  for  Superintendents  and  Ass’t  Superintendents  of  the 
Metropolitan  Life  Ins  Co  of  N  Y  (1889) 

94  Stalson,  supra  at  583 

95  Id  at  359 

96  Id  at  359 

97  Ordinary  life  insurance  was  the  traditional  form  of  life  insurance  Generally  it 
was  available  to  men  of  certain  occupations,  in  larger  amounts,  with  annual  or 
semi-annual  premiums  See  Efficiency"  Pacific  Mutual  School  for  Salesmen, 
Course  of  Instruction,  supra  at  121  Industrial  life  insurance  began  in  England  in 
1854  and  subsequently  became  popular  among  some  American  insurance  com¬ 
panies  See  Stalson  supra  at  462-63 

9®  Id  at  462  The  features  of  industrial  life  insurance  typically  included:  (1)  avail¬ 
able  m  small  units,  (2)  open  to  all  members  of  a  family:  (3)  sold  by  house-to-house, 
person-to-person  soliciting  efforts:  (4)  agents  called  each  week  to  collect  premi¬ 
ums  and  (5)  issued  without  a  medical  examination  Id  These  were  departures 
from  the  ordinary  life  policy 

”  The  usua:  weekly  duties  of  the  industrial  life  agent  included  three  days  of  col- 
ecting  premiums  and  other  days  spent  on  securing  new  business,  acting  as  an 
underwriter  m  helping  the  home  office  write  new  risks  and  personally  seeing  all 
applicants  Id  at  472-  73 

in  contrast  for  ordinary  life  insurance  companies  would  assign  many  agents 
ro  a  smgie  arge  territory  such  as  a  city  county,  state,  or  group  of  states  Id  at 
469 

Id  ar  469  The  agents  total  amount  of  weekly  premium  collection  was  known 
as  '  s  debit  T>  ■;  term  also  was  used  to  describe  the  agent  s  territory  Id  at  470 
’  92  r jro  r  ar /  companies  might  have  had  one  general  agent  or  assistant  general 
agent  for  thirty  to  forty  agents  Id  at  612 
Id  at  473 


C.  Methods  of  Selling  Insurance 

The  methods  and  day-to-day  activities  of  the  solicit¬ 
ing  agents  selling  insurance  around  1916  were  of  a 
wide  variety.104  To  a  certain  degree  a  soliciting  agent 
engaged  in  different  selling  methods  depending  on 
whether  the  agent  worked  in  the  city  or  in  the  coun¬ 
try.105  Agents’  efforts  generally  were  restricted  to  their 
own  territory.106  The  layout  of  a  city  lent  itself  to  door- 
to-door  selling.107  In  the  city,  it  appears  the  agent 
relied  on  walking,  the  streetcar,  and  perhaps  to  some 
degree  the  automobile  to  get  around.108  Agents  were 
encouraged  to  find  prospects  everywhere  —  at  the 
office,  the  club,  the  garage,  the  shop,  the  express 
office,  and  on  the  street.109  In  the  country  presumably 
the  transportation  for  reaching  prospects  included 
the  automobile  and  the  train.110  One  active  agent 
describing  his  work  in  1886  stated: 


194  In  introducing  a  new  man  to  the  business  in  1904,  one  general  agent  from  a 
midwest  company  wrote: 

In  starting  a  new  agent  my  plan  is  to  carefully  go  over  the  subject  of 
insurance  with  him,  .  .  .  I  then  furnish  him  names  of  the  leading  poli¬ 
cyholders  in  his  community,  caution  him  against  the  pitfalls  he  is  like¬ 
ly  to  encounter  .  .  He  is  then  sent  out  to  solicit.  After  a  week  or  ten 
days  I  visit  him  by  appointment,  and  spend  some  time  with  him  as  the 
number  of  prospects  may  warrant.  While  riding  from  prospect  to 
prospect  I  will  answer,  and  explain  such  questions  and  difficulties  as 
may  have  arisen  in  his  mind  and  then  after  listening  to  my  talk  to  his 
several  prospects  he  soon  learns  the  rudiments  of  the  business  I 
impress  on  him  that  I  am  always  ready  to  come  to  his  aid  when  need¬ 
ed  Many  of  my  agents  from  time  to  time  send  me  a  list  containing 
the  names  of  five  or  ten  of  their  best  prospects  together  with  a  brief 
explanation  of  the  situation.  I  then  write  a  personal  letter  and  send 
them  literature.  . 

Furnish  your  agent  with  all  the  help  you  can —  you  cannot  do  too  much 
of  it.  Watch  the  papers  and  you  will  find  many  good  prospects  in  their 
columns  Both  marriage  license  and  transfer  of  real  estate  lists  are 
good.  Even  the  obituary  record  can  be  watched  with  profit.  All  these 
and  many  more  avenues  for  fine  prospects  are  open  to  the  wide 
awake  general  agent,  who  in  turn  furnishes  the  names  to  his  agents, 
and  in  the  long  run  is  amply  repaid  for  his  trouble 

Id.  at  518 

195  See  600  Ways  to  Sell  Life  Ins .  28  (W  W  Mack  ed  1925)  ("small  town  or  coun¬ 
try  salesman  must  work  differently  from  the  city  man").  In  1920  one  commentator 
indicated  that  in  New  York  City  there  were  as  many  as  3,000  men  devoting  their 
entire  time  to  selling  life  insurance  and  at  least  as  many  part-time  agents.  See 
Forbes  Lindsey,  The  Day's  Work  and  Other  Matters  of  More  or  Less  Interest  to  the 
Life  Insurance  Man  83  (1920).  One's  methods  also  varied  depending  on  whether 
the  agent  sold  only  ordinary  life  insurance  or  both  ordinary  and  industrial  life  The 
actual  steps  involved  in  selling  insurance  in  1916  appear  similar  to  those  of  today, 
including  activities  such  as  prospecting  for  business,  applying  for  coverage  deliv¬ 
ery  of  the  policy,  continued  servicing  and  policy  review,  collecting  commissions, 
and  assisting  in  claims  handling.  See  e  g ,  Gary  Schulte,  Successful  Life 
Insurance  Selling  (1995),  Terry  O'Neill.  The  Life  Insurance  Kit  (1993),  Life  and 
Health  Insurance  Principles  and  Practices  (Dearborn  R  &  R  Newkirk)  (2d  ed 
1991). 

199  See  William  Miller,  The  Art  of  Canvassing  53  (1913) 

197  The  "straight  canvass"  was  one  way  of  soliciting  insurance  Agents  would 
work  their  way  through  an  office  building  or  make  a  list  of  substantial  business  and 
professional  men  from  a  directory  and  then  contact  those  who  seemed  likely 
prospects  See  e  g  ,  Forbes  Lindsey,  Practical  Pointers  34-35  (1916),  600  Ways  to 
Sell  Life  Ins  .  supra  at  59  (making  of  night  calls  and  straight  canvassing) 

199  By  1916  the  automobile  was  gaming  in  popularity  and  there  are  various  ref¬ 
erences  implying  the  general  use  of  the  auto  See  e  g  .  600  Ways  to  Sell  Life  Ins 
supra  at  31 ,  37,  and  40 

199  See  7  Nat'l  Ins  J  3  (Apr  1927).  see  also  Dingman  supra  at  99  (lodge  or 
church).  600  Ways  to  Sell  Life  Ins  .  supra  at  115.  190  (in  city  park) 

1 19  See  e  g  Miller,  supra  at  67-68  (one  idea  was  to  canvass  progressively  going 
from  one  town  or  village  to  the  next  and  the  next,  not  to  go  randomly  to  remote 
parts  of  your  territory).  Stalson.  supra  at  626  (agent  held  up  as  an  example  shown 
to  have  made  700  sales  in  his  country  territory  in  1917).  600  Wavs  to  Sen  Lite 
Insurance,  supra  at  31  (while  on  a  trip  agent  stopped  at  farmhouse  and  walked 
away  with  an  application,  a  check  lor  the  premium,  and  three  references  tor 
prospects) 
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During  the  year  I  traveled  8,000  miles  in  all 
kinds  of  railroad  cars.  My  mind  was  all  the 
time  on  the  whirl  as  to  whether  I  could  write 
another  risk.  I  succeeded  in  averaging  over 
one  new  risk  per  day  for  each  working  day  of 
the  year,  313  days,  each  risk  averaging  about 
$3,333  and  each  premium  about  $1 10,  and  in 
collecting  and  transmitting  the  money  without 
clerical  aid.  This  was  done  in  new  territory, 
introducing  one  of  the  very  best  compa¬ 
nies.111 

Numerous  materials  describing  canvassing  strate¬ 
gies,  finding  prospects,  and  organizing  work  encour¬ 
aged  agents  to  get  out  and  employ  all  available  meth¬ 
ods  to  find  prospects.112  Most  calls  were  made  at  the 
home  or  business  of  the  prospect,  not  at  the  agent’s 
office.113  As  one  commentator  noted:  “[t]he  day  of 
the  typical  agent  is  haphazard,  if  not  actually  chaotic. 
He  has  no  regular  time  for  reaching  the  office  or  going 
upon  the  street.”114 

Face-to-face  contact  remained  the  most  effective 
means  of  selling  within  one’s  territory  in  1916.  While 
an  agent  might  check  in  at  the  office,  mostly  agents 
were  out  of  the  office  scouring  the  city  or  town  for 
prospects.  Agents  also  would  travel  to  other  towns 
looking  for  business.115  In  addition  to  personal  solic¬ 
itation,  the  insurance  agent  used  various  other  meth¬ 
ods  to  reach  prospective  customers  and  to  conduct 
business.  In  particular,  agents  used  the  mails,  the 
telegraph,  and  advertising.116  Use  of  the  mails 
included  sending  form  letters,117  introduction  let¬ 
ters,118  or  personal  letters.119  Letters  often  might  be 
sent  to  home  addresses  with  a  follow-up  call  at  the 
prospect’s  place  of  business.120  Agents  also  provid¬ 
ed  prospects  with  sales  booklets,  leaflets,  circu¬ 
lars,121  and  other  literature  through  the  mails  as  well 
as  in  person.122  One  suggested  method  for  use  of  the 


1 1 1  Stalson,  supra  at  536-37. 

1 12  See  e  g.,  Dingman,  supra  at  93  (from  2:00  to  4  30  should  call  on  the  big  busi¬ 
nessmen);  Miller,  supra  at  53  (the  agent  should  thoroughly  familiarize  himself  with 
every  part  of  his  territory  and  so  arrange  his  schedule  so  that  every  part  will  be 
industriously  and  systematically  canvassed) 

1 13  See  Dingman,  supra  at  93-101,  600  Ways  to  Sell  Life  Ins.,  supra  at  28. 

1 14  Lindsey,  The  Day's  Work,  supra  at  72 

115  gee  e  g  qoo  Ways  to  Sell  Life  Ins.,  supra  at  31 ,  37,  and  67. 

1 16  gee  e  g  qqq  ways  to  Sell  Life  Ins.,  supra  at  42-45.  Although  there  was  some 
mention  of  the  telephone  in  the  materials  reviewed,  it  does  not  appear  it  was  used 
very  much  in  1916.  See  Dingman,  supra  at  95  (use  of  phone  at  office  of  one 
prospect  to  call  next  prospect);  600  Ways  to  Sell  Life  Ins.,  supra  at  231-32  (one 
method  by  1925  was  to  use  the  telephone  for  one  hour  each  day  as  a  sales  aid  to 
secure  appointments). 

1 1 7  §ee  e  g  Lindsey,  Practical  Pointers,  supra  at  37  (form  letter  effective  in  secur¬ 
ing  prospects  provided  good  judgment  is  exercised  in  its  use),  600  Ways  to  Sell 
Life  Ins  .  supra  at  151-54  (mail  solicitation  supplemented  with  the  personal  touch 
home  office  sends  out  letters  and  agent  does  follow-up). 

118  see  e  g  Lindsey,  Practical  Pointers,  supra  at  38  (letter  as  means  of  introduc¬ 
tion  and  creaiing  preliminary  interest  may  be  effective) 

119  see  e  g  600  Ways  to  Sell  Life  Ins  ,  supra  at  151  (direct  mail  solicitation  and 
canvassing);’ 7  Nat'l  Ins.  J  8  (June  1927)  (agent  writes  personal  letters  to  new 
prospect  and  mails  one  day  before  the  agent  makes  his  call) 

120  See  Lindsey,  Practical  Pointers,  supra  at  37 

121  See  e  g  600  Ways  to  Sell  Life  Ins.,  supra  at  37  (circularized  twenty  profes¬ 
sional  men  of  city  before  making  trip  to  visit) 


telegraph  was  to  send  a  night  collection  letter  instead 
of  the  usual  series  of  collection  letters.123  Insurance 
agents  advertised  the  availability  of  insurance  from 
early  on.124  Advertisements  for  life  insurance 
appeared  in  trade  papers,  newspapers,  magazines, 
office  window  displays,  and  streetcar  windows.125 

General  agents  functioned  as  local  sales  managers.126 
They  managed  the  personnel  and  activities  of  the  local 
agency.  Insurance  applications  were  reviewed  by  the 
agency  office  before  being  sent  to  the  home  office  and 
policies  were  sent  to  the  agency  office  for  delivery  to  the 
insured.127  Managers  were  responsible  for  the  delivery 
of  policies,  collection  of  premiums,  and  payment  of 
commissions  to  agents.128  While  once  a  very  indepen¬ 
dent  operation,  as  time  went  on  the  home  office  agency 
exerted  more  control  over  marketing  activities  and 
reduced  the  independence  of  the  general  agent.129 

IV.  OCC  Interpretive  Ruling  and  Relevant 
Cases 

A.  Interpretive  Ruling 

Twelve  CFR  7.1001  provides, 

Pursuant  to  12  USC  92,  a  national  bank  may 
act  as  an  agent  for  any  fire,  life,  or  other  insur¬ 
ance  company  in  any  place  the  population  of 
which  does  not  exceed  5,000  inhabitants. 
This  provision  is  applicable  to  any  office  of  a 
national  bank  when  the  office  is  located  in  a 
community  having  a  population  of  less  that 
5,000,  even  though  the  principal  office  of 
such  bank  is  located  in  a  community  whose 
population  exceeds  5,000. 130 

The  OCC  interpreted  the  reach  of  section  92  more 


122  See  e  g.,  600  Ways  to  Sell  Life  Ins.,  supra  at  145-56  (use  of  "literature-  dis¬ 
tributing”  plan  for  six  weeks,  distributing  items  titled  The  Cookbook,  The  Child, 
Child  Health,  Save  For  Your  Old  Age),  William  Alexander,  The  Prosperous  Agent  20 
(1921)  (essential  for  the  agent  to  get  in  touch  with  his  customers).  Most  compa¬ 
nies  supplied  all  the  necessary  literature  to  the  agents  and  did  not  allow  circula¬ 
tion  of  these  materials  unless  supplied  or  authorized  by  the  home  office  See  The 
Prudential  Life  Ins.  Co.  of  America,  Manual  of  Instructions  to  Superintendents  and 
Ass’t.  Supt.  and  Instructions  to  Agents,  supra  at  12;  Pacific  Mutual  Life  Ins  Co  of 
Calif  .,  Efficiency  Pacific  Mutual  School  for  Salesmen,  supra  at  109  (abundance  and 
variety  of  literature  provided);  Lindsey,  Practical  Pointers,  supra  at  51 

123  See  6  The  Local  Agent  17  (Feb  1934) 

124  As  early  as  the  1840's,  most  agents  were  granted  a  small  allowance  for  local 
advertising  and  were  sent  a  copy  of  an  advertisement  that  the  company  had  used 
elsewhere  See  Stalson,  supra  at  193,  see  also  id  at  268-272  (advertising  through 
the  1 850’s)  In  1923,  Phoenix  Mutual  Life  Insurance  Company  started  its  program 
of  national  advertising  See  id  at  603 

125  See  e  g  ,  The  Insurance  Advertising  Bureau,  Greater  Efficiency  in  Insurance 
Advertising  { 1913)  (discussing  various  types  of  advertising);  600  Ways  to  Sell  Life 
Ins  ,  supra  at  42-44  (advertising  appeared  in  the  Saturday  Evening  Post.  Colliers 
and  American) 

123  Stalson,  supra  at  596 

127  See  The  Prudential  Life  Ins  Co  of  America,  Manual  of  Instructions  to 
Superintendents  and  Ass't  Supt  and  Instructions  to  Agents,  supra  at  14-15.  20- 
21 

128  See  The  Prudential  Life  Ins.  Co.  of  America,  Instructions  Regarding  the  Care 
of  Ordinary  Policies,  Premiums,  and  Office  Details,  supra  at  1 7 

12^  Stalson,  supra  at  617 

133  12  CFR  7  1001  (formerly  12  CFR  7  7100)  As  part  of  its  regulation  review  pro¬ 
ject,  the  OCC  recently  renumbered  and  made  nonsubstantive  stylistic  edits  to  the 
interpretive  ruling  See  61  Fed.  Reg  4849  (1996) 
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broadly  in  1963  by  permitting  a  branch  office  of  a 
bank  to  act  as  agent  for  insurance  companies  if  the 
branch  was  located  in  a  community  with  a  population 
of  less  than  5,000,  even  if  the  main  office  of  the  bank 
was  located  elsewhere.  See  12  CFR  7.1001 .  As  one 
court  noted:  “now,  heavily  capitalized  corporations 
with  faraway  headquarters  could  share  [section  92’s] 
benefits,  including  those  deriving  from  technological 
innovations  undreamed  of  in  the  early  years  of  this 
century.”131  A  challenge  to  the  1963  OCC  ruling  was 
rejected  on  the  grounds  of  /aches.132 

B.  Cases 

The  Supreme  Court  recently  offered  further  support 
for  construing  section  92  as  authority  for  national 
banks  to  sell  insurance  without  being  subject  to 
unique  disabilities  or  restrictions.133  The  Court  held 
that  section  92  pre-empts  a  state  statute  that  other¬ 
wise  would  prevent  a  national  bank  from  selling  insur¬ 
ance  in  a  small  town.134  Barnett  Bank  had  bought  a 
state-  licensed  insurance  agency  to  conduct  its  insur¬ 
ance  sales  through  a  small  town  bank  branch.  The 
Florida  State  Insurance  Commissioner  challenged 
Barnett’s  insurance  activities  under  Florida's  anti-affil¬ 
iation  statute  and  Barnett  brought  an  action  for 
declaratory  judgment  claiming  that  section  92  pre¬ 
empted  the  restrictive  state  statute.  The  Court  exam¬ 
ined  the  language  of  section  92  and  found  that  sec¬ 
tion  92  suggests  “a  broad,  not  limited  permission"  for 
national  banks  to  act  as  the  agent  for  insurance 
sales.135  Two  Courts  of  Appeal  have  followed  a  fun¬ 
damentally  similar  approach  in  establishing  that  sec¬ 
tion  92  does  not  place  any  geographic  restrictions  on 
the  customers  to  whom  a  bank  or  branch  may  sell 
insurance  pursuant  to  section  92. 136  Under  these 
decisions,  while  the  bank  or  branch  must  be  “locat¬ 
ed”  in  the  “place  of  5,000,”  potential  or  existing  insur¬ 
ance  customers  may  be  located  anywhere.137 

In  Bennett ,  the  court  held  that  section  92  “permits 
small  town  banks  to  act  as  insurance  agents  without 
regard  to  the  location  of  customers."138  NBD  Bank,  a 
large  bank  with  operations  in  several  states,  also 
operated  a  branch  in  Corydon,  Indiana,  a  place  of 

3 '  Independent  Ins  Agents  v  Ludwig  997  F2d  958,  961  (DC  Cir  1993)  {"USNB 
Oregon’) 

132  National  Assn  of  Lite  Underwriters  v  Clarke.  736  F  Supp  1 162,  1165  (D  DC 
1990)  revd  on  other  grounds  sub  nom  Independent  Ins  Agents  v.  Clarke ,  955 
F2d  731  (DC  Cir),  reh'g  en  banc  denied  965  F2d  1077  (DC  Cir  1992),  revd 
and  remanded  sub  nom  United  States  Nat  l  Bank  v  Independent  Ins  Agents.  124 
L  Ed  2d  402  (U  S  1993)  affd  on  remand.  Independent  Ins  Agents  v.  Ludwig 
997  F 2d  958  (DC  Cir  1993) 

'  '3  gee  Barnett  Bank  of  Marion  County.  N  A  v  Nelson.  134  L  Ed  2d  237  (1996) 
('Barnett") 

134  See  id  at  242 
^ 3^  Id  at  244 

13f/  See  NBD  Bank  NAv  Bennett.  67  F3d  629  (7th  Cir  1995)  ("Bennett). 
Independent  Ins  Agents  V  Ludwig  997  F  2d  958  (DC  Cir  1993)  ("USNB 
Oregon  ) 

’3*  See  id 
1  3®  Id  at  632 


less  than  5,000  inhabitants.  Relying  on  the  OCC's 
interpretive  ruling  that  section  92  authority  extends  to 
bank  branches,  NBD  believed  the  Corydon  branch 
could  sell  insurance  to  residents  throughout  the  state 
of  Indiana.  NBD  filed  an  action  for  declaratory  relief 
in  response  to  the  Indiana  Commissioner  of 
Insurance’s  issuance  of  a  geographically  limited 
license  restricting  the  bank’s  insurance  sales  to  the 
inhabitants  of  Corydon. 

The  Seventh  Circuit  considered  the  question  of  “to 
whom”  the  bank  branch  could  sell  insurance.  The 
court  reasoned  that  section  92  identifies  insurance  as 
a  line  of  business  that  banks  may  engage  in  and, 
hence,  the  court  compared  the  location  of  insurance 
customers  to  customers  of  other  lines  of  business 
engaged  in  by  banks.139  The  court  found  that  banks 
long  have  transacted  business  across  state  lines  and 
local  borders  for  other  activities,  such  as  taking 
deposits  and  making  loans.140  On  this  basis,  the 
court  concluded  “[ijf  national  banks  have  been  able 
to  engage  in  interstate  transactions  ever  since  1864, 
when  they  were  created,  then  transactions  with  cus¬ 
tomers  living  outside  the  bank’s  home  town  are  the 
background  against  which  we  must  understand  sec¬ 
tion  92. ”141 

Similarly,  the  court  in  USNB  Oregon  upheld  the 
Comptroller’s  view  that  “section  92  imposes  no  geo¬ 
graphic  limit  on  the  insurance  market  so  that,  as  long 
as  [the  bank  or  branch]  is  located  in  a  small  town,  a 
bank  is  free  to  solicit  and  serve  insurance  customers 
everywhere.”142  The  United  States  National  Bank  of 


1353  gee  id.  at  631.  The  court  inquired  "[w]hat  of  their  other  lines  of  business?  May 
banks  take  deposits  from  persons  located  outside  of  their  home  bases?  Make 
loans  to  residents  of  other  cities  and  states?  If  the  answer  is  “yes,"  then  the 
absence  of  any  customer  limitations  in  92  implies  equal  freedom;  but  if  banks  may 
do  deposit-and-loan  business  only  close  to  home,  then  the  absence  of  a  reference 
to  customers  in  92  implies  that  banks  are  similarly  confined  when  acting  as  insur¬ 
ance  agents."  Id. 

14(3  See  id  The  court  noted  that  today  "banks  in  New  York  join  with  banks  in  Texas 
to  make  syndicated  loans  secured  by  real  estate  in  Alaska,  banks  in  Illinois  issue 
letters  of  credit  to  Portuguese  corporations  in  order  to  facilitate  shipments  between 
Brazil  and  Japan;  banks  in  Arizona  issue  credit  cards  to  residents  of  Maine;  the  cit¬ 
izens  of  North  Dakota  can  put  their  assets  in  trusts  managed  by  banks  in  Florida 
and  write  checks  on  banks  in  Hawaii  .  ."  Id 

In  determining  where  a  bank  is  “located,"  the  court  reviewed  the  language  of  12 
U  S  C.  85  permitting  a  national  bank  to  charge  any  rate  of  interest  that  is  proper 
under  state  law  where  the  bank  is  located  For  purposes  of  section  85,  the 
Supreme  Court  has  held  that  a  bank  is  "located"  where  its  physical  facilities  are 
found.  See  Marquette  National  Bank  of  Minneapolis  v  First  of  Omaha  Service 
Corp ..  439  U  S.  299  (1978).  Thus,  explained  the  Bennett  court,  under  Marquette . 
a  Nebraska  bank  charging  18  percent  interest  made  its  loans  "in"  Nebraska  to  res¬ 
idents  of  Minnesota,  which  capped  interest  rates  at  12  percent,  even  though  nei¬ 
ther  the  borrower  nor  the  merchant  ever  visited  Nebraska  See  Bennett.  67  F3d  at 
632 

141  See  id  at  632  Further,  the  court  recognized  section  92  s  delegation  of  regu¬ 
latory  power  to  the  Comptroller  which  entitles  the  Comptroller  to  fill  gaps  and 
resolve  ambiguities  concerning  the  meaning  of  the  statute  See  id  Moreover  the 
court  recognized  that  Congress  in  1916  may  not  have  anticipated  all  the  questions 
that  might  come  up  concerning  the  statute  For  this  reason.  "Congress  frequently 
delegates  power,  as  it  did  in  92  "  Id  The  court  did  not  reach  the  question  of  pre 
cisely  “where  the  place  of  5,000"  bank’s  or  branchs  insurance  agent  activities 
must  occur 

143  USNB  Oregon.  997  F2d  at  958  The  court  did  not  address  how  the  bank  or 
branch  should  solicit  and  serve  insurance  customers  and  thereby  did  not  address 
whether  the  bank  or  branch  must  conduct  certain  insurance  agent  activities  in  the 
"place  of  5.000 " 
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Oregon  (“USNB  Oregon”),  a  subsidiary  of  the  multi¬ 
million  dollar  holding  company  U.S.  Bancorp,  pro¬ 
posed  to  sell  insurance  under  the  authority  of  section 
92  from  its  branch  in  Banks,  Oregon,  population  489. 
The  Comptroller  approved  USNB  Oregon’s  plan  and 
provided  that  the  small  town  branch  could  sell  insur¬ 
ance  to  existing  and  potential  customers  located  any¬ 
where.  Trade  associations  filed  suit  arguing  that  the 
Comptroller  had  exceeded  his  statutory  authority. 

The  D.C.  Circuit  in  USNB  Oregon  looked  at  the  con¬ 
gressional  intent  behind  section  92  by  examining  the 
language  of  the  statute  and  the  legislative  history,  and 
found  “no  specific  congressional  intent  to  restrict  the 
geographic  reach  of  the  insurance  sales  authorized 
by  section  92. ”143  While  the  court  recognized  that  the 
changed  business  environment  in  the  modern  world 
has  led  to  events  probably  unforeseen  by  the  1916 
drafters,  the  court  stated  “it  is  not  our  job  to  divine 
how  legislators  would  have  responded  to  hypotheti- 
cals.”144  The  court  also  found  no  basis  for  overturn¬ 
ing  the  Comptroller’s  permissible  construction  of  the 
statute.  Accordingly,  the  court  concluded  that 
Congress  expressly  permitted  banks  in  a  “place  of 
5,000”  to  sell  insurance  and  the  Comptroller  has 
found  that  Congress  did  not  impose  a  geographic 
limit  on  the  insurance  business  they  are  allowed  to 
conduct.145 

As  stated  in  Bennett ,  the  background  against  which 
we  must  understand  section  92  is  banks  engaging  in 
transactions  with  customers  living  outside  of  the 
bank’s  home  town.146  So  long  as  the  bank  or  branch 
is  located  in  the  “place  of  5,000,”  insurance  cus¬ 
tomers  may  be  outside  of  the  “place”  and,  similarly, 
insurance-related  activities  with  potential  or  existing 
customers  may  occur  outside  of  the  “place."  Under 
the  same  analysis  as  in  Bennett ,  in  order  for  banks  to 
make  loans  or  encourage  deposits  from  customers  in 
faraway  locations,  bank  representatives  may  need  to 
travel  to  or  conduct  activities  from  those  locations.147 
Likewise,  to  solicit  and  serve  insurance  customers 


143  i,-j  at  gg-|  jtie  court  reviewed  the  Comptroller's  interpretation  under  the  prin¬ 
ciples  of  Chevron  U  S  A.  Inc.  v.  NRDC,  467  U.S.  837  (1984).  looking  at  the  issue  of 
unambiguous  congressional  intent  and  reasonable  agency  interpretation. 

144  USBN  Oregon.  997  F.2d  at  961.  The  court  continued  “particularly  where  the 
question  is  as  unknowable  as  the  reaction  of  1916  legislators  to  a  world  of 
microchips,  communication  satellites,  fax  machines,  direct  mail  and  telephone 
solicitation,  and  all  the  other  technologies  and  techniques  that  now  enable  a 
nationwide  business  to  be  conducted  from  any  hamlet."  Id. 

145  See  id 

I4®  See  Bennett ,  67  F.3d  at  632. 

147  It  is  plain  from  the  statutory  language  of  section  92  that  the  "place  of  5,000 
limitation  applies  only  to  the  place  where  the  bank  is *  1  located  and  doing  business 
and  not  to  where  the  customers  are  located.  Similarly,  12  USC  81 ,  provides  that  a 
national  bank  must  transact  general  business  in  its  main  office  and  legally  estab¬ 
lished  branches,  yet  places  no  restriction  on  the  location  of  the  bank's  customers 
For  purposes  of  section  81,  a  “branch’  includes  any  branch  bank,  branch  office, 
branch  agency,  additional  office,  or  any  branch  place  of  business  at  which 
deposits  are  received,  or  checks  paid,  or  money  lent  12  USC  36(j)  In  consid¬ 
ering  the  language  of  section  81,  the  Supreme  Court  has  held  that  section  81  s 
phrase  "the  general  business  of  each  national  banking  association  does  not  nec¬ 
essarily  encompass  all  the  business  in  which  the  bank  engages,  but  can  plausi¬ 
bly  be  read  to  cover  only  those  activities  that  are  part  of  the  banks  core  banking 
functions,"  such  as  those  enumerated  in  section  36  Clarke  v.  Securities  Industry 
Ass'n.  479  U  S  388.  404  (1987)  ["Clarke") 


everywhere,  as  acknowledged  in  USNB  Oregon0*r  a 
bank  agency  in  the  place  of  5,000  may  need  to 
engage  in  insurance  activities  occurring  away  from 
the  “place.”149 

Bennett  and  USNB  Oregon  support  the  proposition 
that  in  a  modern  world  of  fax  machines,  third-party 
marketing  strategists,  and  advanced  telecommunica¬ 
tions,  all  activities  related  to  insurance  sales  do  not 
have  to  be  conducted  from  one  location,  or  for  that 
matter,  conducted  from  a  location  physically  close  in 
proximity  to  the  home  base  of  the  operations.150  The 
USNB  Oregon  decision  indirectly  sanctioned  geo¬ 
graphically  dispersed  insurance  activities  by  uphold¬ 
ing  the  Comptroller’s  conclusion  that  section  92  “did 
not  impose  a  geographic  limit  on  the  insurance  busi¬ 
ness  [small  town  banks]  are  allowed  to  conduct.”151 
Section  92’s  broad  permissive  language  on  banks' 
insurance  agent  activities,  as  cited  in  Barnett ,  also 
supports  a  flexible  reading  of  where  insurance  sales 
activities  may  occur  so  long  as  the  location  of  the 
bank  or  branch  is  in  the  “place  of  5,000. ”152 


In  Clarke,  the  Court  considered  whether  the  OCCs  approval  for  two  banks  to  offer 
discount  brokerage  services  to  the  public  at  locations  other  than  a  branch  violat¬ 
ed  the  National  Bank  Act's  branching  provisions.  The  OCC  had  concluded  that  the 
offices  offering  brokerage  services  would  not  constitute  branches  because  none 
of  the  statutory  branching  functions  would  occur  at  those  offices  The  Court 
agreed  and  held  that  the  operation  of  the  brokerage  service  was  not  a  core  bank¬ 
ing  function.  Id.  at  409.  The  Court  concluded  that  the  locational  restriction  of  sec¬ 
tion  81  and  section  36  was  not  intended  “to  reach  all  activities  in  which  national 
banks  are  specifically  authorized  to  engage. ”  Id.  at  406. 

Similarly,  the  locational  restriction  of  section  81  and  section  36  does  not  pertain  to 
the  insurance  activities  authorized  by  section  92  Neither  the  language  of  section 
92  nor  its  legislative  history  suggests  that  these  statutes  be  considered  together. 
In  addition,  as  in  Clarke,  the  bank  agency's  insurance  operations  permitted  under 
section  92  do  not  involve  core  banking  functions.  Moreover,  even  with  respect  to 
core  banking  functions,  such  as  receiving  deposits,  paying  checks,  or  lending 
money,  certain  activities  associated  with  these  functions  may  occur  at  nonbranch 
sites.  See  e.g..  12  CFR  7.1003  (money  lent  at  other  than  banking  offices);  12  CFR 
7.1004  (loans  originating  at  other  than  banking  offices);  12  CFR  7.1005  (credit 
decisions  at  other  than  banking  offices). 

148  USNB  Oregon.  997  F.2d  at  958. 

149  Two  other  circuit  court  cases,  Saxon  v  Georgia  Ass'n  of  Independent  Ins 
Agents.  399  F.2d  1010  (5th  Cir.  1968)  ("Saxon")  and  American  Land  Title  Ass'n  v. 
Clarke.  968  F.2d  150  (2nd.  Cir,  1992)  (ALTA),  hold  that  national  banks  qqI  located 
in  a  "place  of  5,000"  are  not  authorized  to  engage  in  the  insurance  agency  busi¬ 
ness.  These  cases  plainly  focus  on  the  physical  location  of  the  bank’s  insurance 
agency  not  being  in  a  place  of  5,000 

Saxon,  decided  by  the  Fifth  Circuit,  concerned  a  ruling  by  the  Comptroller  pur¬ 
portedly  allowing  every  national  bank,  regardless  of  where  located,  to  sell  insur¬ 
ance  incident  to  banking  transactions.  This  ruling  was  challenged  by  the  Georgia 
Association  of  Independent  Insurance  Agents,  Inc  because  it  failed  to  confine 
these  activities  to  places  of  5,000.  The  precise  question,  as  framed  by  the  Saxon 
court  was:  Does  Section  92  of  the  National  Bank  Act  impliedly  prohibit  national 
banks  from  carrying  on  the  business  of  insurance  agents  in  places  of  more  than 
5.000  population  .?  399  F.2d  1012-13  (emphasis  added)  The  court  construed  12 
U.S.C.  24(Seventh),  authorizing  national  banks  to  engage  in  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  banking,  together  with 
section  92  as  it  specifically  granted  national  banks  the  power  to  act  as  insurance 
agents.  Notwithstanding  the  general  grant  of  incidental  powers,  the  court  held  that 
only  national  banks  located  and  doing  business  from  a  place  of  5.000  have  the 
power  to  sell  insurance  as  authorized  under  section  92  See  id.  at  1013. 

In  ALTA,  the  Second  Circuit,  relying  on  the  same  reasoning  as  the  court  had  used 
in  Saxon ,  held  that  the  OCC  could  not  allow  a  national  bank  qqi  located  in  a  place 
of  5,000  to  sell  title  insurance  in  connection  with  real  estate  loans  made  by  the 
bank  and  its  affiliates  See  968  F2d  at  157  Unlike  Bennett  and  USNB  Oregon 
both  ALTA  and  Saxon  based  their  holdings  on  facts  involving  insurance  agency 
activities  by  banks  nol  located  and  doing  business  in  a  place  of  5,000 
180  See  Bennett,  67  F3d  at  633  ([unanticipated  developments  frustrate  many  a 
drafter);  USNB  Oregon.  997  F2d  at  961  (technological  innovations  undreamed  of 
in  the  early  years  of  this  century) 

151  USNB  Oregon,  997  F2d  at  961 
182  See  Barnett.  134  L  Ed  2d  at  244 
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In  sum,  the  literal  language  of  the  statute,  its  apparent 
purpose,  and  all  the  highest  level  decided  cases  sup¬ 
port  the  same  proposition:  Section  92  authorizes 
national  bank  insurance  agencies  located  in  a  “place 
of  5,000”  to  solicit  and  sell  insurance  however  any 
other  insurance  agent  (that  is  not  a  bank  or  affiliated 
with  a  bank)  can  solicit  and  sell  insurance.  It  also 
does  not  address  (or  restrict)  supporting  activities 
that  do  not  constitute  elements  of  the  solicitation  and 
sale  process. 

V.  Application  of  Section  92  in  the 
Modern  Context 

This  brings  us  to  the  application  of  section  92  today. 
Two  critical  elements  emerge  from  the  preceding  dis¬ 
cussion.  First,  section  92  by  its  literal  terms,  consis¬ 
tent  with  Congressional  intent  and  as  construed  by 
relevant  case  law,  does  not  subject  national  banks 
soliciting  and  selling  insurance  under  that  section  to 
unique  restrictions  or  disabilities  relative  to  insurance 
agents  generally  in  a  particular  state.  Second,  given 
the  flexibility  with  which  banks  and  insurance  agents 
operated  in  1916,  it  is  entirely  consistent  with  the  sec¬ 
tion’s  authority  and  purpose  to  allow  national  bank 
insurance  agencies  to  employ  the  same  variety  of 
marketing  resources  and  tools  as  are  used  today  by 
other  insurance  agencies. 

Accordingly,  the  first  question  we  ask  is  a  relatively 
simple  one:  Could  a  nonbank,  non-bank-affiliated 
insurance  agency  based  in  a  particular  “place  of 
5,000"  use  the  methods,  tools  and  facilities  the  bank 
proposes  to  use  to  solicit  and  sell  insurance?  If  state 
law  would  not  so  limit  the  marketing  range,  methods, 
and  facilities  available  for  nonbank,  non-bank-affiliat- 
ed  agencies,  then  that  scope  and  those  methods  and 
facilities  also  should  be  permissible  for  a  bank  or 
bank-affiliated  agency. 

The  second  question  draws  on  the  history  of  section 
92:  Are  the  bank  agency’s  operations  inconsistent 
with  the  type  of  activities  Congress  accepted  and 
authorized?  On  this  issue,  a  brief  recap  of  the  histor¬ 
ical  perspective  when  Congress  authorized  national 
banks  to  act  as  insurance  agents  in  1916,  discussed 
in  detail  in  section  III,  supra ,  is  helpful.  At  that  time, 
nonbank  insurance  agents  were  soliciting  and  servic¬ 
ing  insurance  customers  in  territories  that  could 
encompass  large  geographic  areas,  such  as  whole 
states  or  several  states.  The  insurance  salesmen's 
general  pattern  was  to  personally  solicit  customers  in 
any  way  possible,  such  as  seeking  out  prospective 
customers  at  home,  at  the  office,  at  the  club,  or  else¬ 
where  The  efficient  and  prosperous  salesmen  used 
any  means  available  to  seek  out  prospects.  Similarly, 


the  general  business  of  banking  was  not  limited  to  the 
confines  of  the  bank’s  physical  location.  Bankers  also 
engaged  in  personal  solicitation  of  prospective  cus¬ 
tomers. 

In  conducting  their  business,  insurance  salesmen 
and  bankers  alike  used  the  latest  devices  and  tech¬ 
nology  to  sell  their  products,  such  as  the  mails,  the 
telegraph,  and  the  telephone.  These  activities 
extended  beyond  city  and  town  boundaries.  The 
clear  emphasis  for  banks  was  to  adopt  progressive 
methods  and  strategies  to  sell  the  bank’s  services, 
similar  to  methods  and  strategies  used  in  the  com¬ 
mercial  and  industrial  business  spheres. 

In  particular,  both  the  insurance  and  banking  industry 
in  1916  used  advertising  to  solicit  business.153  Banks 
engaged  in  extensive  advertising  in  a  variety  of 
forms,  including  local  mediums  such  as  newspapers, 
window  displays,  and  streetcars,  as  well  as  national¬ 
ly  circulating  trade  journals  and  magazines.154 

The  organizational  structure  of  the  “general  insurance 
agency”  usually  resulted  in  agents  being  managed 
from  a  local  agency,  although  agents  were  not  nec¬ 
essarily  based  or  present  in  the  local  office  on  a  day- 
to-day  basis.  By  1916,  the  general  agent  acted  as 
the  local  sales  manager  and  was  in  charge  of  the 
activities  of  his  agents.  Salesmen  typically  were  paid 
by  the  general  agent  from  the  local  agency  location. 
Similarly,  bank  employees  typically  were  managed 
from  the  local  bank  location.155 

The  local  agency  was  the  insurance  salesmen's  place 
of  business  for  licensing  purposes.  Insurance  agents 
and  managers  sent  correspondence  and  applica¬ 
tions  from  the  local  agency  office  to  the  home  office 
while  the  home  office  sent  the  policies  for  delivery  to 
the  local  agency  offices.156  Soliciting  agents  were 
required  to  be  licensed  by  the  state  for  registration, 
tax,  or  regulatory  purposes.157  Insurance  companies 
also  were  subject  to  state  licensing  requirements.158 


^3  By  1916  bankers  had  gone  from  mere  announcement  advertising  to  full-scale 
vertislng  campaigns  See  notes  56-74  supra  and  accompanying  text 
4  Banks  were  encouraged  to  be  creative,  individual,  and  develop  a  personali¬ 
ty  through  advertising  See  Earl  Fischer,  The  Keyword  in  Bank  Advertising,  2 
Successful  Banking  27  (May  1917) 

’55  see  Howard  M.  Jefferson,  Improvements  of  Bank  Methods,  97  Bankers  Mag 
261  (Sept  1918)  (banks  used  the  functional  type  of  organization  to  some  extent 
and  managers  were  placed  in  charge  of  new  divisions  as  they  were  created) 

'56  $ee  fhe  Prudential  Life  Ins.  Co  of  America,  Manual  of  Instructions  to 
Superintendents  and  Ass't  Supt.  and  Instructions  to  Agents,  supra  at  14-15,  20- 
21;  The  Prudential  Life  Ins  Co  of  America,  Instructions  Regarding  the  Care  of 
Ordinary  Policies.  Premiums,  and  Office  Details,  supra  at  1 7 
'5'  Stalson,  supra  at  626  (Massachusetts  in  191 1  intended  to  license  all  full-time 
agents,  New  York  considered  requiring  examinations  of  applicants  for  soliciting 
licenses  as  early  as  1911) 

'58  See  id  at  436  In  addition,  state  laws  required  that  an  out-of-state  insurance 
company  must  grant  state  wide  power  of  attorney  for  acceptance  of  legal  service 
of  summons  and  complaint  to  someone  residing  in  the  slate  These  requirements 
led  insurance  companies  to  give  broad  general  powers  to  their  principal  selling 
representative  i  e  the  general  agent,  and  thus  state  lines  tended  to  become  the 
boundaries  of  the  agent  s  power  of  attorney  as  well  as  his  selling  activities  Today 
insurance  companies  have  made  the  superintendent  of  insurance  (insurance  com 
missioner)  the  agent  for  service  of  process  See  id  at  379  80 
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Section  92  as  enacted  in  1916  generally  described 
the  ways  national  bank  insurance  agencies  operated: 
by  soliciting  and  selling,  by  collecting  premiums,  and 
by  receiving  commissions  and  fees  for  these  services 
from  the  insurance  company.  Congress  knew  how  to, 
but  conspicuously  did  not  delineate  or  curtail  how 
these  activities  were  to  be  conducted  by  bank  insur¬ 
ance  agencies.  Thus,  Congress  permitted  national 
banks  to  operate  effectively  in  the  insurance  business 
that  existed  in  1916,  and  also  did  not  restrain  banks’ 
ability  to  modernize  their  solicitation  and  sales  meth¬ 
ods  as  needed  to  remain  competitive  as  the  insur¬ 
ance  business  evolved. 

Thus,  today,  insurance  agents  enjoy  expanded  geo¬ 
graphic  flexibility,  and  employ  technological  innova¬ 
tions  and  contemporary  marketing  methods  and  facil¬ 
ities.  The  language  of  section  92,  its  legislative  histo¬ 
ry,  the  practices  of  banks  and  insurance  agents  in 
1916,  the  OCC’s  longstanding  interpretive  ruling,  and 
recent  cases,  all  support  the  conclusion  that  a  nation¬ 
al  bank  insurance  agency  located  in  a  “place  of 
5,000”  should  be  permitted  the  same  marketing 
range  and  be  able  to  use  the  same  marketing  tools 
and  facilities  as  generally  available  for  licensed  insur¬ 
ance  agencies  in  the  state(s)  in  which  the  bank 
agency  operates. 

Accordingly,  the  following  general  principles  can  be 
distilled  from  the  foregoing  analysis  to  define  the 
scope  of  solicitation  and  sales  activities  permissible 
for  national  banks  under  section  92:159 

•  The  agency  located  In  the  “place  of  5,000” 
must,  of  course,  be  bona  fide.  In  the  present  sit¬ 
uation  that  will  clearly  be  the  case.  Agents  will 
be  managed  through  the  agency  and  the  “place 
of  5,000”  will  be  the  agency’s  business  location 
for  licensing  purposes.  Each  agency  will  be 
responsible  for  collecting  commissions  from 
insurance  carriers  and  paying  commissions  to 
its  licensed  sales  staff.  The  agency  also  gener¬ 
ally  will  be  responsible  for  processing  insurance 
applications,  delivery  of  insurance  policies,  and 
collection  of  premiums,  where  consistent  with 
procedures  of  the  relevant  insurance  carriers. 
In  addition,  business  records  of  the  agency, 
including  copies  of  customer  application  and 
policy  information,  and  licensing,  customer 
complaint,  and  other  compliance  records,  will 
be  available  at  the  “place  of  5,000."1b° 


159  jhjS  description  is  not  intended  to  be  exhaustive  and  we  recognize  that  solic¬ 
itation  and  sales  techniques  can  vary  with  the  different  marketing  strategies 
employed  by  different  banks  and  yet  still  be  consistent  with  the  general  principles 

set  forth  herein.  .  .  . 

160  As  previously  noted,  business  records  may  be  maintained  and  available  at 

the  agency  in  electronic  form,  with  the  original  hardcopy  kept  in  off-site  storage 


•  The  bank  agency  and  its  agents  may  seek  the 
same  market  range  and  use  the  same  marketing 
tools  and  facilities  as  generally  available  for  a 
licensed  insurance  agency,  not  affiliated  with  a 
bank,  that  is  based  in  the  “place  of  5, 000. 6 
This  will  generally  allow  the  following: 

1)  Meetings  with  customers  and  solicitations 
and  sales  of  insurance  by  agents  of  the 
bank  agency  may  take  place  at  locations 
inside  the  “place  of  5,000”  as  well  as  at 
locations  outside  that  "place,”  provided 
the  agents  are  managed  and  paid  through 
the  bank  agency  located  in  the  “place  of 
5,000”  and  use  that  location  as  their  place 
of  business  for  licensing  purposes.  If  an 
insurance  company  has  adopted  other 
procedures  for  its  nonbank  agents,  howev¬ 
er,  the  bank  agency  may  follow  the  same 
procedures  as  other  insurance  agents  sell¬ 
ing  the  company’s  policies. 

2)  Mailings  to  advertise  and  sell  insurance 
may  originate  from  inside  or  outside  of  the 
“place  of  5,000,”  and  brochures,  leaflets, 
and  other  literature  alerting  potential  cus¬ 
tomers  to  the  bank’s  insurance  activities 
may  be  distributed  from  locations  both 
inside  and  outside  of  the  “place  of  5,000," 
including  other  branches  of  the  same 
bank.  Personnel  of  bank  branches  outside 
of  the  “place  of  5,000”  also  may  make 
referrals  to  the  bank’s  insurance  agency. 
Likewise,  telephone  and  cybermarketing 
may  be  used  and  the  calls  and  messages 
need  not  originate  within  the  “place  of 
5,000.” 

3)  The  bank  may  contract  with  third  parties  to 
assist  the  agency’s  sales  activities.  For 
example,  third  parties  might  provide 
advertising  support,  direct  mail  marketing 
services,  telemarketing  services,  pay¬ 
ments  processing,  or  other  types  of  “back 
office”  support. 

Based  on  the  foregoing  analysis  and  conclusions, 
and  the  representations  made  by  the  banks  that  the 
subsidiaries  would  operate  in  a  manner  that  is  con¬ 
sistent  with  the  analysis  described  above,  the  OCC 
concludes  that  the  subsidiaries’  proposed  insurance 


161  As  previously  noted,  this  letter  does  not  address  and  is  not  intended  to 
express  any  opinion  on  any  state  law  preemption  issues  See  note  5  supra  and 
accompanying  text 
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agency  activities  are  permissible  under  section  92 
and  that  the  subsidiaries’  proposed  activities  as 
agent  for  the  sale  of  fixed  and  variable  annuities  are 
permissible  under  12  USC  24(seventh). 

Accordingly,  the  OCC  approves  the  banks’  operating 
subsidiary  notification. 


Julie  L.  Williams 
Chief  Counsel 


754  —  November  1996 


Mr.  Winton  A.  Winter 
President 

Peoples  National  Bank  &  Trust 
PO.  Box  20 

Ottawa,  Kansas  66067-0020 

Re:  Notification  of  Intent  to  Establish  an 

Operating  Subsidiary  to  Engage  in 
Computer  Networking  Services  for  Other 
Financial  Institutions  Application  Control 
Number:  96-MW-08-0031 

Dear  Mr.  Winter: 

This  is  in  response  to  your  June  5,  1996  notification  on 
behalf  of  Peoples  National  Bank  &  Trust,  Ottawa, 
Kansas  (“the  bank"),  concerning  the  establishment  of 
InterBank  1,  Inc.  as  an  operating  subsidiary  of  the 
bank.  InterBank  provides  investment  portfolio  man¬ 
agement  services  for  the  bank  and  computer  net¬ 
working  packages  for  other  financial  institutions. 
Based  on  the  information  and  representations  you 
provided  and  the  reasons  discussed  below,  the 
bank’s  notification  is  hereby  approved. 

Background 

InterBank  would  be  a  wholly-owned  operating  sub¬ 
sidiary  located  at  the  bank's  branch  bank  in  Stilwell, 
Kansas.  As  stated  above,  the  purpose  of  InterBank 
would  be  twofold.  First,  InterBank  would  hold  and 
manage  the  bank's  investment  portfolio.  Specifically, 
InterBank  would  manage,  invest,  and  reinvest  cash, 
U  S  government  obligations,  and  other  marketable 
securities  in  accordance  with  the  bank’s  investment 
guidelines. 

Second.  InterBank  would  provide  computer  network¬ 
ing  services  to  other  financial  institutions. 
Specifically.  InterBank  would  assist  its  customers  in 


the  installation  and  maintenance  of  local  area  net¬ 
works  (LANs)1  and  wide  area  networks  (WANs)2 
designed  to  facilitate  the  financial  services  business 
of  those  customers.  In  order  to  enable  computer  sys¬ 
tems  to  communicate  with  one  another,  a  networking 
provider,  such  as  InterBank,  must  use  both  hardware3 
and  software.4  InterBank  would  offer  comprehensive 
networking  packages  consisting  of:  (1)  hardware  and 
software;  (2)  consulting  services  (including  assess¬ 
ment  of  customers’  needs,  technical  information  and 
strategic  planning,  and  installation  and  configuration 
of  equipment);  and  (3)  support  services  (including 
employee  training  and  ongoing  system  mainte¬ 
nance). 

The  types  of  computer  networks  that  InterBank  would 
provide  would  enable  users  in  different  locations  to 
share  software,  files,  data,  electronic  messaging,  and 
hardware,  for  example,  to  enable  a  main  bank  and  its 
branch  facilities  to  centralize  loan  processing.  The 
branch  uses  its  LAN  and  WAN  to  access  the  main 
bank’s  loan  origination  software  and  transfer  the 
required  data  to  the  main  bank.  In  turn,  the  main 
bank  processes  the  loan  applications  for  the  branch, 
communicates  the  status  of  the  applications,  and 
prints  the  completed  loan  documents  directly  at  the 
branch  site. 

The  networks  will  also  facilitate  data  processing  by 
InterBank's  financial  institution  customers.  Historically, 
one  of  the  methods  by  which  the  banking  industry 
accomplished  data  processing,  such  as  updating  cus¬ 
tomer  account  information,  was  by  physically  trans¬ 
porting  the  data  on  tapes  from  the  bank  to  a  data  pro¬ 
cessing  provider.  The  data  processing  provider  then 
compiled  the  data  and  sent  the  updated  information 
back  to  the  bank  on  tapes.  As  technology  advanced, 
banks  began  using  computer  modems  to  transfer  data 
back  and  forth,  usually  in  batches  during  non-business 
hours.  Through  more  recent  advances  in  technology, 
banks  are  now  able  to  use  computer  networks  to 
instantaneously  transfer  data  and  receive  current  infor¬ 
mation  on  customer  accounts. 


1  A  LAN  is  a  communications  network  that  connects  various  hardware  devices 
within  a  particular  building  or  buildings  in  very  close  physical  proximity  For  exam¬ 
ple,  a  LAN  enables  employees  at  a  bank  to  share  information  with  other  employ¬ 
ees  at  that  particular  bank  location  or  with  other  employees  at  locations  within  the 
same  city  block 

2  A  WAN  is  a  linkage  of  two  or  more  LANs  These  LANs  do  not  need  to  be  in  close 
physical  proximity  For  example,  a  WAN  enables  employees  at  a  particular  bank 
to  send  electronic  data  and  messages  to  employees  at  branches  in  other  commu¬ 
nities 

3  Computer  hardware  is,  as  the  name  suggests,  the  physical  components  that 
comprise  a  computer  system  For  example,  the  computer  itself  monitor  hard 
drive,  server  modem  printer  and  connection  wiring  are  all  considered  computer 
hardware 

4  Computer  software  is  the  programs  which  are  tho  set  of  instructions  written  in 
computer  language  that  tell  the  computer  what  to  do  and  how  to  do  it 
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You  also  indicate  InterBank  would  offer  hardware  in 
connection  with  the  networking  packages  it  provides 
to  its  financial  institution  customers.  This  aspect  of 
the  business  would  be  a  convenience  to  InterBank's 
customers  because  they  would  avoid  having  to  deal 
with  multiple  vendors.  It  also  would  enable  InterBank 
to  install  and  test  the  networking  software  at  its  own 
location,  rather  than  at  the  customers’  locations,  and 
it  would  allow  InterBank  to  control  the  quality  and  uni¬ 
formity  of  the  hardware  that  InterBank  would  support. 

Further,  InterBank's  networking  services  would  not  be 
contingent  upon  the  customers’  purchase  of  hard¬ 
ware  from  InterBank,  and  there  would  be  no  tying 
arrangements  or  price  discrimination.  InterBank 
would  sell  hardware  only  in  connection  with  its  net¬ 
working  packages.  InterBank  would  not  maintain  a 
retail  inventory  of  computer  hardware  or  software, 
and  all  items  that  would  be  purchased  for  customers 
would  be  used  to  fill  specific  orders.  Finally, 
InterBank’s  gross  profits  from  the  sale  of  hardware 
(the  retail  price  less  the  cost  InterBank  extends  for  the 
goods  sold)  would  account  for  less  than  30  percent  of 
its  gross  profits  from  the  sale  of  the  computer  net¬ 
working  packages;  the  bulk  of  InterBank’s  gross  prof¬ 
its  would  be  derived  from  its  sale  of  software  and  con¬ 
sulting  and  support  services. 

Discussion 

A.  Statutory  framework. 

The  National  Bank  Act  provides  that  national  banks 
shall  have  the  power; 

To  exercise  ...  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business 
of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt;  by  receiving 
deposits;  by  buying  and  selling  exchange, 
coin,  and  bullion;  by  loaning  money  on  per¬ 
sonal  security;  and  by  obtaining,  issuing,  and 
circulating  notes  ....  Provided ,  That  the 
association  may  purchase  for  its  own  account 
investment  securities  under  such  limitations 
and  restrictions  as  the  Comptroller  of  the 
Currency  may  by  regulation  prescribe. 

12  USC  24(Seventh). 

The  Supreme  Court  has  held  that  this  clause  is  a 
broad  grant  of  authority  to  engage  in  the  business  of 
banking  including,  but  not  limited  to,  the  five  express 
powers  and  the  business  of  banking  as  a  whole. 
NationsBank  of  North  Carolina,  N.A.  v.  Variable  Life 
Annuity  Co.,  115  S.  Ct.  810,  814-15  &  n.2  (1995) 


(“ VALIC ").  Judicial  precedent  reflects  three  general 
principles  for  determining  whether  an  activity  is  with¬ 
in  the  scope  of  the  “business  of  banking”:  (1) 
whether  the  activity  is  functionally  equivalent  to  or  a 
logical  outgrowth  of  a  recognized  banking  activity;  (2) 
whether  the  activity  responds  to  customer  needs  or 
otherwise  benefits  the  bank  or  its  customers;  and  (3) 
whether  the  activity  involves  risks  similar  in  nature  to 
those  already  assumed  by  banks.  See,  e.g., 
American  Ins.  Ass’n  v.  Clarke,  856  F.2d  278,  282  (2d 
Cir.  1988);  M  &  M  Leasing  Corp.  v.  Seattle  First  Nat'l 
Bank,  563  F.2d  1377,  1382  (9th  Cir.  1977),  cert, 
denied,  436  U.S.  956  (1978);  Merchants'  Bank  v. 
State  Bank,  77  U.S.  604  (1871).  Furthermore,  the 
Supreme  Court  has  recognized  that  national  banks 
have  the  authority  to  engage  in  activities  that  are  inci¬ 
dental  to  the  performance  of  the  five  express  powers 
contained  in  12  USC  24(Seventh)  or  incidental  to  the 
performance  of  an  activity  that  is  part  of  the  business 
of  banking.  VALIC,  1 15  S.  Ct.  at  814-15  &  n.2.  Finally, 
national  banks  may  engage  in  activities  that  are  part 
of,  or  incidental  to,  the  business  of  banking  by  means 
of  an  operating  subsidiary.  12  CFR  5.34(c)  (1996). 

B.  Investment  portfolio  management  is  part  of 
the  business  of  banking. 

As  set  forth  above,  the  National  Bank  Act  expressly 
provides  that  national  banks  may  purchase  invest¬ 
ment  securities  for  their  own  accounts  in  accordance 
with  the  OCC’s  limitations  and  restrictions.  12  USC 
24(seventh).  The  OCC’s  “Investment  Securities 
Regulation,”  12  CFR  1  (1996),  prescribes  limitations 
and  restrictions  on  national  banks’  purchase  of  invest¬ 
ment  securities. 

Because  a  national  bank  clearly  has  the  authority  to 
hold  and  manage  its  investment  securities  portfolio,  a 
national  bank’s  operating  subsidiary  may  also 
engage  in  these  activities  on  behalf  of  the  bank. 
Therefore,  InterBank’s  holding  and  managing  of  the 
bank’s  investment  securities  portfolio  in  accordance 
with  the  bank’s  investment  guidelines  would  be  within 
the  power  of  a  national  bank  pursuant  to  12  USC 
24(seventh)  and  12  CFR  1. 

C.  The  sale  of  computer  networking  software 
and  consulting  and  support  services  to 
financial  institutions  is  also  part  of  the 
business  of  banking. 

Providing  financial  institutions  with  computer  network¬ 
ing  software  and  consulting  and  support  services  that 
are  designed  to  meet  their  specific  banking  needs 
satisfies  each  of  the  three  general  "business  of  bank¬ 
ing"  principles. 
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The  activities  are  functionally  equivalent  to  or 
a  logical  outgrowth  of  a  recognized  banking 
activity. 

National  banks  have  traditionally  performed  for  other 
financial  institutions  an  array  of  activities  called  "cor¬ 
respondent  services.”  In  United  States  v.  Citizens 
and  Southern  Nat’l  Bank ,  422  U.S.  86,  114-15  (1975), 
the  Supreme  Court  quoted  with  approval  the  follow¬ 
ing: 

"Dating  back  to  colonial  times,  correspon¬ 
dent  banking  originally  provided  and  extend¬ 
ed  network  of  independent  unit  banks  with  a 
link  to  financial  centers,  and  at  the  same  time 
furnished  substitute  central  banking  func¬ 
tions.  Today,  as  a  vital  component  of  the  era 
of  electronic  banking,  it  enables  city  corre¬ 
spondents  to  provide  customers  with  a  range 
of  services  that  is  varied,  extensive  and  con¬ 
stantly  expanding,  one  survey  lists  as  many 
as  fifty  different  categories.” 5 

The  Court  then  observed: 

Among  the  services  typically  provided  within 
a  conventional  correspondent  arrangement 
are  check  clearing,  help  with  bill  collections, 
participation  in  large  loans,  legal  advice,  help 
in  building  securities  portfolios,  counseling  as 
to  personnel  policies,  staff  training,  help  in 
site  selection,  auditing,  and  the  provision  of 
electronic  data  processing. 

Id. 

The  OCC  has  long  permitted  national  banks  to  offer 
correspondent  services  as  part  of  the  business  of 
banking.  See  OCC  Interpretive  Letter  No.  513,  [1990- 
1991  Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH)  i 
83,215  (June  18,  1990)  (permitting  national  banks  to 
provide  other  financial  institutions  with  loan  applica¬ 
tion  and  disclosure  documents,  mail  room  process¬ 
ing,  bank  communication  support  services,  and 
courier  services):  OCC  Interpretive  Letter  No.  493, 
[1989-1990  Transfer  Binder]  Fed.  Banking  L.  Rep. 
(CCH)  i  83,078  (Nov.  22,  1989)  (permitting  national 
banks  to  perform  traditional  back  office  operations 
and  customer  services  for  other  financial  institutions); 
OCC  Interpretive  Letter  No.  467,  [1988-1989  Transfer 
Binder]  Fed  Banking  L.  Rep.  (CCH)  i  85,691  (Jan.  24, 
1989)  (permitting  national  banks  to  offer  real  estate 
appraisal  services  to  other  financial  institutions);  OCC 


*'  O'iotft'l  from  A  Solomon  A  New  Antitrust  Problem  Vertical  Integration  in 

Cormsoor  'lent  Bank  r  g  1??  U  Pa  L  Rev  366  367  368  ( 1973) 


Interpretive  Letter  No.  137,  [1981-1982  Transfer 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  i  85,218  (Dec. 
27,  1979)  (permitting  national  banks  to  pass  on  the 
benefits  of  their  experience  in  managing  a  bank, 
improving  the  efficiency  of  internal  operations,  and 
marketing  bank  services). 

More  specifically,  the  OCC  has  allowed  national 
banks  as  a  permissible  correspondent  activity  to  pro¬ 
vide  data  processing  and  other  computer-related  ser¬ 
vices  to  other  financial  institutions.  For  example, 
national  banks  may  provide  strategic  planning  and 
corporate  development  services,  including  assis¬ 
tance  with  program  installation,  simulation,  and  com¬ 
puter  modeling.  Id.  National  banks  may  also  provide 
other  financial  institutions  with  electronic  “gateways” 
to  communicate  and  receive  financial  information  and 
to  conduct  transactions.  OCC  Interpretive  Letter  No. 
516,  [1990-1991  Transfer  Binder]  Fed.  Banking  L. 
Rep.  (CCH)  i  83,220  (July  12,  1990)  (bank  operating 
subsidiary  may  participate  in  creating,  leasing,  and 
licensing  communications  systems,  computers,  ana¬ 
lytic  software,  and  related  equipment  and  services  for 
sharing  information  concerning  financial  instruments 
and  economic  information  and  news);  OCC 
Interpretive  Letter  No.  346,  [1985-1987  Transfer 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  i  85,516  (July  31 , 
1985)  (bank  operating  subsidiary  may  provide  elec¬ 
tronic  information  and  transaction  services  and  link¬ 
age  for  financial  settlement  services).  Moreover, 
national  banks  may  market  specially  designed  com¬ 
puterized  “smart  phones”  that  enable  other  financial 
institutions  to  communicate  with  their  customers 
through  a  supporting  network  of  computers  and  soft¬ 
ware.  OCC  Interpretive  Letter  No.  611,  [1992-1993 
Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH)  i  83,449 
(Nov.  23,  1992).  Finally,  the  OCC  has  previously  con¬ 
cluded  that  national  banks  may  provide  communica¬ 
tion  support  services  to  other  financial  institutions, 
including  the  use  of  electronic  networks  for  transmis¬ 
sion  of  visual,  voice,  and  data  communications.  OCC 
Interpretive  Letter  No.  513,  supra. 

The  bank’s  proposal  to  provide  computer  networking 
packages  directly  to  financial  institutions  is  function¬ 
ally  equivalent  to  providing  them  with  the  electronic 
gateways  and  other  communication  devices 
described  above.  As  noted  above,  LANs  and  WANs 
are  essentially  communication  networks  that  connect 
computers.  They  are  merely  another  technological 
vehicle  by  which  electronic  data  is  transferred,  an 
activity  the  OCC  has  held  to  be  a  permissible  corre¬ 
spondent  activity.  In  addition,  financial  institutions 
can  use  networking  capabilities  to  facilitate  data  pro¬ 
cessing,  which  is  also  a  recognized  correspondent 
activity.  Hence,  the  provision  of  networking  packages 
that  meet  the  banking  needs  of  financial  institution 
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customers  is  a  logical  outgrowth  of  recognized  corre¬ 
spondent  banking  services. 

2.  The  activities  respond  to  customer  needs  or 
otherwise  benefit  the  bank  or  its  customers. 

By  providing  computer  networking  packages, 
InterBank  would  respond  to  financial  institutions’ 
need  to  operate  effectively  in  the  increasingly  com¬ 
puter-driven  financial  world.  As  described  above, 
computer  networks  enable  financial  institutions  to 
transfer  customer  information  and  utilize  banking- 
specific  software.  For  instance,  computer  networks 
enable  financial  institutions  to  use  data  processing 
software  and  receive  precise,  current  information  on 
customer  accounts.  Moreover,  InterBank’s  sale  of 
computer  networking  packages  would  benefit  the 
bank  by  allowing  the  bank  to  utilize  and  be  compen¬ 
sated  for  its  expertise  in  this  area.6 

3.  The  activities  involve  risks  similar  in  nature  to 
those  already  assumed  by  banks 

As  discussed  above,  the  OCC  has  long  permitted 
national  banks  to  provide  banking-related  computer 
technology  to  other  financial  institutions  and  to  act  as 
a  gateway  for  the  transmission  of  electronic  informa¬ 
tion.  The  primary  dangers  inherent  in  these  activities 
are  the  alteration,  destruction,  or  delay  in  the  trans¬ 
mission  of  the  electronic  information.  The  risks 
involved  in  acting  as  the  intermediary  in  an  electronic 
gateway  arrangement  are  similar  to  the  risks  involved 
in  providing  computer  networking  packages  directly 
to  other  financial  institutions  as  proposed.  Thus,  pro¬ 
viding  computer  networking  packages  to  other  finan¬ 
cial  institutions  presents  risks  similar  to  those  already 
assumed  by  banks. 

Moreover,  computer  networking  would  not  be  a  new 
venture  for  the  bank.  The  bank  established  a  network 
at  its  main  bank  in  March  1993  and  has  subsequent¬ 
ly  established  networks  at  its  branch  sites  that  allow 
them  to  communicate  with  each  other  and  the  main 
office.  Therefore,  the  bank  has  familiarity  with  estab¬ 
lishing  and  maintaining  a  computer  network.  The 
bank’s  experience  in  establishing  and  operating  its 
own  network  is  directly  applicable  to  establishing  net¬ 
works  for  others. 


D.  The  sale  of  computer  hardware  to  financial 
institutions  is  incidental  to  the  business  of 
banking. 

Finally,  InterBank  proposes  to  sell  full  function  com¬ 
puter  hardware  to  other  financial  institutions  in  con¬ 
nection  with  its  sale  of  computer  network  services. 
This  is  a  permissible  incidental  activity  if  done  in 
accord  with  the  bank’s  representations. 

OCC  precedent  has  established  that  the  provision  of 
ancillary  non-banking  services  is  permissible  as  inci¬ 
dental  to  the  business  of  banking  when  needed  to 
successfully  package  and  promote  other  permissible 
banking  services.  See  OCC  Interpretive  Letter  No. 
742  (Aug.  19,  1996)  (to  be  published)  (bank  may  pro¬ 
vide  full  Internet  access  to  customers  and  non-cus¬ 
tomers  in  order  to  create  a  package  of  related  ser¬ 
vices  needed  to  satisfy  consumer  demand  and 
enable  the  bank  to  successfully  market  its  home 
banking  services);  OCC  Interpretive  Letter  No.  653, 
[1994-1995  Transfer  Binder]  Fed.  Banking  L.  Rep. 
(CCH)  H  83,601  (Dec.  22,  1994)  (national  banks  may 
offer  nonbanking  products  as  part  of  larger  product  or 
service  when  necessary,  convenient,  and  useful  to 
bank  permissible  activities);  OCC  Interpretive  Letter 
No.  611,  supra  (bank  selling  home  banking  service 
may  also  provide  customer  access  to  non-banking 
services  “to  increase  the  customer  base  and  the 
usage  of  the  program”);  cf.  National  Courier  Ass’n  v. 
Board  of  Governors  of  the  Fed.  Reserve  Sys.,  516 
F.2d  1229,  1239  (D.C.  Cir.  1975)  (banks  may  provide 
non-financial  services,  such  as  transportation  of  data 
processing  materials,  if  necessary  to  facilitate  per¬ 
missible  banking  activities,  such  as  data  processing 
services). 

More  specifically,  the  OCC  has  said  that  national 
banks  may  sell  general  purpose  computer  hardware' 
as  part  of  a  package  of  items  so  long  as  the  hardware 
does  not  dominate  the  permissible  services  being 
provided  to  the  customers.  See  OCC  Interpretive 
Letter  No.  737  (Aug.  19,  1996)  (to  be  published); 
OCC  Interpretive  Letter  No.  516,  supra ;  Letter  from 
Michael  J.  O’Keefe,  District  Counsel,  Midwestern 
District  (July  13,  1987)  (unpublished);  OCC 

Interpretive  Letter  No.  345,  [1986-1987  Transfer 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  H  77,799  (July  9, 
1986).  The  two-part  test  for  determining  whether  the 


6  The  OCC  has  recognized  that  in  order  to  optimize  the  use  of  a  national  banks 
resources,  banks  may  market  and  sell  to  third  parties  electronic  capacities  t[iaUhe 
bank  has  acquired  or  developed  in  good  faith  for  banking  purposes^  6  Fed  Reg 
4849,  4865  (1996)  (to  be  codified  at  12  CFR  7  1019);  see  also  °CC  'nterpret've 
Letter  No,  677,  [1994-1995  Transfer  Binder]  Fed  Banking  L  Rep  (CCH)  i  83,62b 
(June  28,  1995)  (national  bank  that  acquired  software  development  personnel, 
equipment,  and  facilities  for  legitimate  banking  and  financial-related  software  may 
use  some  excess  capacity  to  develop  nonbanking  products) 


7  In  analyzing  the  extent  to  which  national  banks  may  provide  hardware  and  soft¬ 
ware,  the  OCC  has  distinguished  between  general  purpose  items,  which  can  be 
used  for  purposes  beyond  banking  services,  and  limited  purpose  items  which  can 
be  used  solely  for  banking  services  Limited  purpose  hardware  is  considered  an 
indistinguishable  part  of  banking  services  and,  thus,  part  of  the  business  of  bank 
ing  See  OCC  Interpretive  Letter  No  737  (Aug  19  1996)  (to  be  published),  OCC 
Interpretive  Letter  No  345,  [1986-1987  Transfer  Binder]  Fed  Banking  L  Rep 
(CCH)  H  77,799  (July  9,  1986) 
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sale  of  general  purpose  computer  hardware  is  inci¬ 
dental  to  a  permitted  banking  service  is:  (1)  whether 
the  inclusion  of  hardware  is  necessary,  convenient,  or 
useful  to  providing  the  permitted  services;  and  (2) 
whether  the  hardware  is  subordinate  to  the  permitted 
services  in  the  package  taken  as  a  whole  (specifical¬ 
ly  considering  the  costs,  expected  revenues,  and  the 
expected  life  of  the  hardware  relative  to  the  other 
aspects  of  the  package).  OCC  Interpretive  Letter  No. 
345,  supra. 

As  discussed  above,  InterBank’s  sale  of  computer 
networking  software  and  consulting  and  support  ser¬ 
vices  to  other  financial  institutions  is  a  permissible 
banking  activity.  Thus,  InterBank  may  sell  general 
purpose  computer  hardware  to  other  financial  institu¬ 
tions  if  it  is  incidental  to  this  permissible  banking 
activity,  i.e. ,  convenient,  or  useful  to  providing  the  per¬ 
mitted  services  and  subordinate  within  the  packages 
as  a  whole. 

The  bank  indicates  that  the  marketing  of  networking 
software  and  consulting  and  support  services  would 
be  more  efficient  and  successful  when  offered  in  con¬ 
junction  with  the  necessary  hardware.  By  offering  the 
hardware  as  part  of  the  networking  packages, 
InterBank  would  meet  the  demands  of  its  customers 
for  a  complete  and  ready-to-operate  networking  sys¬ 
tem  of  compatible  software  and  hardware.  Further, 
providing  a  package  with  hardware  would  ensure 
both  the  quality  and  uniformity  of  the  networking 
equipment  that  InterBank  contracts  to  support  on  an 
ongoing  basis. 

Moreover,  although  the  total  cost  of  the  hardware  in 
comparison  to  the  cost  of  the  correspondent  banking 
software  and  services  would  be  material,  the  gross 
profits  to  InterBank  (the  retail  price  InterBank  would 
charge  to  the  financial  institution  customers  less  the 
cost  InterBank  would  incur  for  the  goods)  from  hard¬ 
ware  sales  would  constitute  less  than  30  percent  of 
the  gross  profits  from  the  entire  computer  networking 
package.  In  other  words,  the  bulk  of  InterBank’s 
gross  profits  from  the  computer  networking  packages 
would  be  derived  from  the  software  and  consulting 
and  support  services  for  its  customers’  banking 
needs. 

The  OCC’s  prior  opinions  have  compared  the  cost  of 
hardware  to  cost  of  the  total  package  when  determin¬ 
ing  whether  the  sale  of  hardware  was  subordinate 
within  the  package  as  a  whole.  However,  the  OCC 
expressly  recognized  that  there  are  other  means  of 
demonstrating  that  the  sale  of  hardware  is  incidental 
to  the  permitted  banking  service.  See  OCC 
Interpretive  Letter  No  345,  supra.  The  fact  that 
InterBank  s  gross  profits  from  thq  computer  hardware 


portion  of  the  networking  packages  would  account  for 
less  than  thirty  percent  of  its  total  gross  profits  from 
the  networking  packages  is  another  means  to 
demonstrate  that  the  hardware  is  subordinate  within 
the  networking  packages.  The  comparison  of  gross 
profits,  rather  than  costs,  is  consistent  with  judicial 
precedent.  See  Association  of  Data  Processing  v. 
Board  of  Governors  of  the  Fed.  Reserve  Sys.,  745 
F.2d  6 77,  691  (D.C.  Cir.  1984).  Therefore,  where,  as 
here,  the  gross  profits  generated  by  the  sale  of  com¬ 
puter  hardware  in  connection  with  a  correspondent 
network  service  do  not  exceed  thirty  percent  of  the 
operating  subsidiary's  total  gross  profits  from  that 
service,  the  sale  of  hardware  is  incidental  to  the  per¬ 
mitted  banking  services. 

Conclusion 

On  the  basis  of  the  representations  specified  in  your 
notification  letter  and  other  submitted  materials,  the 
OCC  finds  that  the  bank  may  operate  InterBank  as  a 
subsidiary  and  that  the  notification  should  be  and  is 
approved. 


Julie  L.  Williams 
Chief  Counsel 


755  —  November  1996 


Dear  Sir/Madam: 

This  is  in  response  to  your  letter  requesting  permis¬ 
sion  on  behalf  of  the  bank,1  to  hold  Federal  Home 
Loan  Bank  (FHLB)  stock  in  excess  of  the  minimum 
amount  necessary  for  FHLB  membership  and  in 
excess  of  the  minimum  amount  required  to  support 
existing  borrowings  from  the  FHLB.  Based  on  the 
analysis  below,  we  have  determined  that  national 
banks  may  purchase  and  hold  FHLB  stock  ("stock") 
in  excess  of  the  minimum  required  for  FHLB  member¬ 
ship,  where  those  purchases  would  facilitate  plans, 
as  documented  in  banks’  business  plans  or  similar 
documents,  to  fund  residential  housing  finance 
assets. 


1  The  bank  is  a  wholly-owned  subsidiary  of  the  corporation  ("C ")  The  corporation 
is  also  the  sole  shareholder  of  one  other  national  bank  and  seven  state-chartered 
banks  The  bank  received  OCC  approval  to  merge  with  its  bank  affiliates  The 
bank  will  be  the  surviving  charter  of  the  merger  Accordingly  the  term  "bank 
refers  to  both  national  bank  subsidiaries  of  [  C  ]  prior  to  the  merger  and  to  the 
bank  after  the  merger 
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Background 

The  bank  is  a  FHLB  member  and  borrows  from  the 
FHLB  to  fund  residential  housing  finance  assets.  The 
bank  currently  holds  stock  in  excess  of  the  minimum 
amount  required  for  membership  in  the  FHLB  system. 
Moreover,  it  holds  stock  in  excess  of  the  amount 
required  to  support  its  present  level  of  FHLB  borrow¬ 
ings.  According  to  your  letter,  the  excess  stock  is 
being  held  in  anticipation  of  future  FHLB  borrowings 
which  will  be  used  to  support  additional  residential 
mortgage  lending.  Corporation  management  repre¬ 
sents  that  its  current  business  plan  shows  an  antici¬ 
pated  increase  in  residential  mortgage  loans  for  the 
bank. 

Analysis 

Authority  of  national  banks  to  acquire  stock  required 
for  FHLB  membership  under  the  Federal  Home  Loan 
Bank  Act  and  implementing  regulations. 

The  Federal  Home  Loan  Bank  Act  expressly  allows 
national  banks  and  other  insured  depository  institu¬ 
tions  to  become  members  of  individual  FHLBs  and 
further  requires  stock  holdings  as  a  condition  of  such 
membership.  In  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989  (FIRREA), 
P.L.  101-73,  103  Stat.  415,  Congress  amended  the 
Federal  Home  Loan  Bank  Act,  12  USC  1421  et  seq., 
to  permit  insured  depository  institutions,  including 
national  banks,  to  become  FHLB  members.  See  12 
USC  1422(12),  1424(a),  and  1813(c)(2).2  The  basic 
advantage  to  membership  in  FHLBs  is  the  ability  to 
obtain  advances  from  a  FHLB  to  fund  “residential 
housing  finance  assets,”  defined  in  FHLB  regulations 
to  include  mortgage  loans,  mortgage-backed  securi¬ 
ties,  and  participations  in  loans  secured  by  residen¬ 
tial  real  property.  12  CFR  935.1.  A  FHLB  can  make 
advances  to  a  member  that  is  not  a  savings  associa¬ 
tion  in  an  amount  up  to  20  times  the  amount  paid  in 
by  such  member  for  stock,  multiplied  by  a  member’s 
“actual  thrift  investment  percentage”(ATIP).3  12  CFR 
935.13(a). 

The  Federal  Home  Loan  Bank  Act  requires  national 


2  "  [A]ny  insured  depository  institution  .  shall  be  eligible  to  become  a  mem¬ 
ber  of  a  Federal  Home  Loan  Bank  if  such  institution  —  (A)  is  duly  organized  under 
the  laws  of  the  United  States;  (B)  is  subject  to  inspection  and  regulation  under 
the  banking  laws  .  of  the  United  States,  and  makes  such  home  mortgage  loans 
as,  in  the  judgment  of  the  Board,  are  long  term  loans.  ."  12  USC  1424(a)(1)  An 
“insured  depository  institution"  as  used  in  section  1424(a)(1)  has  the  same  mean¬ 
ing  as  in  12  USC  1813,  i.e.,  “any  bank  .  the  deposits  of  which  are  insured  by 
the  [FDIC] "  12  USC  1813(c)(2).  FIRREA  also  repealed  section  27  of  the  Federal 
Home  Loan  Bank  Act,  12  USC  1447,  which  had  expressly  prohibited  national 
banks  from  becoming  members  of,  and  subscribing  for  stock  in,  FHLBs 

3  "Actual  thrift  investment  percentage"  is  defined  in  12  USC  1467a(m)(4)  as  the 

amount  of  qualified  thrift  investments  (loans  made  to  purchase,  refinance,  con¬ 
struct,  improve  or  repair  domestic  residential  or  manufactured  housing,  home 
equity  loans;  mortgage-backed  securities,  or  existing  obligations  of  deposit  insur¬ 
ance  agencies)  divided  by  the  amount  of  total  portfolio  assets 


banks  that  become  FHLB  members  to  purchase  and 
own  stock.  12  USC  1426(b)(1).  Members  must  make 
a  “minimum”  stock  purchase  in  an  amount  equal  to 
one  percent  of  the  member’s  aggregate  outstanding 
mortgage  loans,  but  not  less  than  $500.  Id.\  12  CFR 
933.7(a)(1).  FHLBs  adjust  annually  the  minimum 
amount  of  stock  they  require  members  to  hold.  12 
USC  1426(b)(1);  12  CFR  933.9(b)(1).  If  the  invest¬ 
ment  of  any  member  in  stock  is  greater  than  that 
required  under  the  statute,  the  FHLB  “ may  ...  in  its 
discretion  and  upon  application  of  such  member 
retire  the  stock  of  such  member  in  excess  of  the 
amount  so  required.”  12  USC  1426(b)(1)  (emphasis 
added);  see  12  CFR  933.9(b)(2).  Since  the  statute 
and  regulations  provide  for  the  retirement  of  stock 
only  after  application  by  a  member  and  at  the  FHLB’s 
discretion,  this  regulatory  scheme  contemplates  that 
a  FHLB  member  can  in  some  circumstances  retain, 
rather  than  retire,  stock  in  amounts  that  exceed  the 
minimum  amount  required  for  membership  in  any 
given  year.  FHLB  regulations  also  permit  a  member 
to  purchase  stock  in  excess  of  the  minimum  holding 
requirement  if  the  laws  under  which  the  member 
operates  permit  such  excess  holdings.  12  CFR 
933.10. 

National  banks  may  retain  stock  in  excess  of  the  min¬ 
imum  required  for  membership  in  a  Federal  Home 
Loan  Bank. 

The  Federal  Home  Loan  Bank  Act  clearly  provides 
insured  depository  institutions,  including  national 
banks,  the  authority  to  hold  that  amount  of  stock 
required  initially  for  membership  in  a  Federal  Home 
Loan  Bank.4  See  12  USC  1426(b)(1).  The  statute 
also  imposes  continuing  minimum  stock  ownership 
requirements  and  permits  members  to  make  addi¬ 
tional  stock  purchases  to  meet  those  requirements. 
The  statute  by  its  terms  does  not  provide  a  mecha¬ 
nism  in  subsequent  years  for  the  automatic  sale  or 
retirement  of  a  member’s  stock  that  exceeds  mini¬ 
mum  required  levels  for  membership,  whether  due  to 
decreased  levels  of  mortgage  lending  or  for  any  other 
reason.  Rather,  the  statute  gives  the  FHLBs  the  dis¬ 
cretion,  but  not  a  mandate,  to  retire  members’  excess 
stock  holdings.  Thus,  there  is  an  implicit  recognition 
in  the  language  of  the  statute  itself  that  members  may 
retain  stock  that  exceeds  the  amount  necessary  for 
membership,  unless  the  member  applies,  and  the 
FHLB  in  its  discretion  agrees,  to  retire  the  shares  of 
stock.  This  interpretation  is  essential  in  cases  where 
a  national  bank  FHLB  member  has  applied  to  retire 


4  The  National  Bank  Act  generally  prohibits  banks  from  owning  equity  securities 
with  limited  enumerated  exceptions  Stock  is  not  among  the  enumerated  securi¬ 
ties  that  national  banks  may  purchase  The  Federal  Home  Loan  Bank  Act  only 
authorizes  national  banks  that  are  FHLB  members  to  purchase  stock 
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stock  and  an  individual  FHLB  denied  the  request  or 
where  a  bank  has  not  exhausted  the  process  required 
in  the  Federal  Home  Loan  Bank  Act  to  retire  stock.5 

Federal  Home  Loan  Bank  regulations  similarly  do  not 
bar  members  from  retaining  stock  holdings  in  excess 
of  the  minimum  membership  requirements.  They  pro¬ 
vide  the  member  with  the  discretion,  but  not  the  oblig¬ 
ation,  to  apply  to  dispose  of  any  excess  holdings  and 
confirm  the  individual  FHLB’s  discretion  to  redeem 
such  holdings.  12  CFR  933.9(b)(2).  Required  mini¬ 
mum  levels  of  stock  ownership  for  members  by 
necessity  will  change  annually,  given  the  dynamics  of 
the  mortgage  market  and  the  changing  nature  of 
interest  rates.  It  is  inevitable  that  a  national  bank’s 
mortgage  activities  will  vary  over  time,  due  to  both 
mortgage  market  conditions  and  a  member’s  own 
financial  condition,  including  changes  in  capital  lev¬ 
els,  resulting  in  changing  minimum  levels  of  required 
stock  ownership  over  time.  Bank  levels  of  mortgage 
assets  reflect  economic  conditions,  including  varying 
customer  demand.  Because  a  bank’s  mortgage 
lending  will  vary  over  time,  the  amount  of  stock  that  it 
must  hold  as  a  Federal  Home  Loan  Bank  member 
similarly  will  vary.  Congress  did  not  mandate,  howev¬ 
er,  that  members  reduce  stock  holdings  annually  to 
meet  changing  minimum  levels  of  mortgage  lending 
activity.  Rather,  Congress  only  provided  for  increas¬ 
es  in  stock  ownership  to  reflect  increased  mortgage 
lending  activity.  Accordingly,  we  do  not  believe  that 
national  bank  members  of  FHLBs  are  required  to 
reduce  annually  stock  ownership  levels  to  reflect 
reduced  mortgage  lending  activity,  provided  that  the 
bank  has  some  foreseeable  need  to  hold  that  level  of 
stock  for  its  future  operations.6 

National  banks  may  purchase  additional  stock  in 
advance  of  planned  increases  in  mortgage  lending. 

National  banks’  purchase  of  stock  in  excess  of  mini¬ 
mum  membership  requirements  is  part  of  or  inciden¬ 
tal  to  the  business  of  banking  in  cases  where  those 
purchases  would  facilitate  plans,  as  documented  in 

D  Banking  law  does  not  restrict  a  national  bank’s  ability  to  buy  or  retain  stock  pur¬ 
chases  since  the  Federal  Home  Loan  bank  Act  provides  the  affirmative  authority 
necessary  for  a  national  bank  to  hold  stock  Section  24(seventh)  generally 
restricts  the  purchase  by  national  banks  of  investment  securities  and  stock,  with 
enumerated  exceptions  or  as  otherwise  permitted  by  law  Although  stock  is  not 
one  of  the  securities  enumerated  in  section  24(seventh)  as  a  permissible  national 
bank  investment,  the  purchase  of  stock  is  authorized  separately  under  the  Federal 
Home  Loan  Bank  Act 

^  The  OCC  has  stated  that  national  banks  may  purchase  stock  to  satisfy  member- 
sT'0  requirements  but  'neither  encourages  nor  discourages  membership  and 
nvesfrr enf  in  Federal  Home  Loan  Banks  '  See  Interpretive  Letter  No  580  (April  9, 
199N  reprinted  m  [1992  1993  Transfer  Binder]  Fed  Banking  L  Rep  i  83.401 

Tr  e  OCC  observed  in  that  letter  that  ownership  of  stock  when  the  bank  is  not  a 
member  ownership  of  stock  to  an  extent  greater  than  that  required  for  member¬ 
ship  or  ownership  of  stock  when  the  bank  is  not  utilizing  its  Home  Loan  Bank 
"lemoe'ship  but  treating  the  stock  ownership  only  as  a  passive  investment 
would  'aioe  -idditior  i1  onoerns  for  the  OCC  but  did  not  identify  what  those  con 
oems  might  be 


banks’  business  plans  or  similar  documents,  to  fund 
residential  housing  finance  assets.  The  Supreme 
Court  expressly  held  that  the  business  of  banking  is 
not  limited  to  the  enumerated  powers  in  section 
24(seventh),  but  encompasses  more  broadly  activi¬ 
ties  that  are  part  of  the  business  of  banking.  See 
NationsBank  v.  Variable  Annuity  Life  Insurance  Co., 

513  U.S. _  ,  115  S.Ct.  810,  130  L.  Ed.  2d  740 

(1995)(“l//4L/C").  VALIC  further  established  that 
banks  may  engage  in  activities  that  are  incidental  to 
the  enumerated  powers  as  well  as  the  broader  busi¬ 
ness  of  banking. 

Prior  to  VALIC,  the  standard  often  used  in  determining 
whether  an  activity  was  incidental  to  banking  was  the 
one  advanced  in  Arnold  Tours,  Inc.,  v.  Camp,  472 
F.2d  427  (1st  Cir.  1972)  (“ Arnold  Tours”).  The  Arnold 
Tours  standard  defined  an  incidental  power  as  one 
that  is  “convenient  or  useful  in  connection  with  the 
performance  of  one  of  the  bank's  established  activi¬ 
ties  pursuant  to  its  express  powers  under  the  National 
Bank  Act.”  Id.  at  432.  Even  prior  to  VALIC,  the  Arnold 
Tours  formula  represented  a  narrow  interpretation  of 
the  “incidental  powers”  clause  of  Section 
24(Seventh).  See  OCC  Interpretive  Letter  No.  494 
(Dec.  20,  1989).  VALIC  has  established  that  the 
Arnold  Tours  formula  provides  that  an  incidental 
power  includes  one  that  is  convenient  and  useful  to 
the  business  of  banking  as  well  as  a  power  incidental 
to  the  express  powers  enumerated  in  section  24(sev- 
enth). 

The  proposed  purchase  of  stock  in  excess  of  mini¬ 
mum  FHLB  membership  requirements  is  part  of  or 
incidental  to  the  business  of  banking  under  the 
Arnold  Tours  standard.  The  OCC  and  the  courts  long 
have  recognized  that  making  mortgage  loans  is  part 
of  the  business  of  banking.  See,  e.g.,  Security  Pacific 
v.  Clarke,  supra.  Similarly,  national  banks  long  have 
been  able  to  purchase  mortgage-backed  securities 
and  engage  in  loan  participations.  See  12  USC 
24(seventh).  One  of  the  principal  benefits  of  FHLB 
membership  is  the  ability  to  obtain  advances  from 
FHLBs  to  fund  mortgage  loans  and  purchase  other 
residential  housing  finance  assets.  FHLB  members 
that  are  not  savings  associations  may  obtain 
advances  up  to  20  times  the  amount  that  they  pay  in 
for  stock,  multiplied  by  their  ATIP.  12  CFR  935.13(a). 
Therefore,  because  the  amount  of  advances  national 
banks  may  obtain  varies  in  part  according  to  the 
amount  of  stock  they  hold,  purchases  of  stock  in 
amounts  that  exceed  the  minimum  required  for  FHLB 
membership  would  be  "convenient"  and  "useful''  to 
national  banks'  activities  in  making  mortgage  loans 
and  holding  other  residential  housing  finance  assets 
However,  national  banks  planning  any  acquisitions  of 
stock  beyond  the  minimum  required  for  FHLB  mem- 
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bership  should  be  prepared  to  demonstrate  that  the 
acquisitions  are  part  of  a  business  plan  to  expand 
their  mortgage  business  by  funding  or  purchasing 
residential  housing  finance  assets. 

Conclusion 

In  summary,  national  banks  which  are  members  of  a 
FHLB  may  purchase  stock  in  excess  of  the  minimum 
required  for  FHLB  membership,  where  those  pur¬ 
chases  would  facilitate  plans,  as  documented  in 
banks’  business  plans  or  similar  documents,  to  fund 
residential  housing  finance  assets.  Here,  the  bank  is 
a  FHLB  member  and  its  business  plan  shows  an 
anticipated  increase  in  residential  mortgage  lending. 
Thus,  the  bank  may  hold  excess  stock  to  the  extent 
the  stock  supports  the  bank’s  existing  and  projected 
level  of  residential  housing  finance  assets,  as  docu¬ 
mented  in  its  business  plan. 


Julie  L.  Williams 
Chief  Counsel 


756  —  November  1996 


Re:  Participation  in  a  Limited  Liability  Company 

Dear  Sir/Madam: 

This  is  in  response  to  your  letters  to  Michael  Tiscia, 
licensing  manager,  Northeastern  District,  concerning 
a  proposal  by  the  bank  to  purchase  a  minority  inter¬ 
est  in  a  limited  liability  company  (LLC),  to  be  formed 
with  an  unaffiliated  corporation  (“the  vendor”) 
engaged  in  the  development,  distribution  and  main¬ 
tenance  of  computer  software  for  cash  management 
applications.  For  the  reasons  given  below,  it  is  our 
opinion  that  this  transaction  is  legally  permissible  as 
described  herein. 

Facts 

The  vendor  is  a  privately  held,  domestic  corporation 
that  is  engaged  in  the  development,  distribution,  and 
maintenance  of  cash  management  products  and  ser¬ 
vices  software.  The  vendor’s  software  products  allow 
a  bank’s  customers  to  directly  access  their  bank 
accounts,  to  manage  the  flow  of  funds  through  their 
accounts  more  efficiently,  and  to  perform  a  variety  of 
funds  transfer  activities.  Vendor  products  enable  a 
bank  to  offer  its  customers  alternative  ways  of  making 
deposits  to,  and  withdrawals  from,  deposit  accounts. 
Generally,  the  corporation  licenses  its  products  to 


financial  institutions,  which  then  distribute  the  prod¬ 
ucts  to  their  customers.  The  vendor  services  its  prod¬ 
ucts  under  maintenance  agreements  with  licensees. 
The  bank  has  been  a  licensee  of  the  vendor’s  prod¬ 
ucts  for  years,  and  has  distributed  vendor  products  to 
a  substantial  number  of  customers.  Many  other 
banks,  ranging  in  size  from  super-regional  to  small 
community  bank,  currently  license  vendor  products. 

The  bank  and  the  vendor  will  establish  the  LLC  under 
state  law.  Vendor  will  contribute  substantially  all  of  its 
operating  assets  (consisting  primarily  of  intellectual 
property  and  equipment)  and  the  related  liabilities  in 
return  for  a  68  percent  ownership  interest  in  the  LLC. 
The  bank  will  contribute  money  in  exchange  for  a  32 
percent  interest  in  the  LLC.  The  employees  of  the 
vendor  will  become  employees  of  the  LLC,  and  the 
LLC  will  continue  the  business  of  the  vendor.1  Also, 
in  consideration  of  its  investment  in  the  LLC,  the  bank 
and  each  of  its  existing  affiliates  (and  certain  future 
affiliates)  will  receive  a  license  of  all  of  Vendor’s  prod¬ 
ucts.  The  license  will  include  all  enhancements  to 
those  products  developed  during  a  specified  period, 
as  well  as  maintenance  and  support  for  all  such  prod¬ 
ucts.  The  bank’s  system  development,  product 
design  and  technical  resources  may  from  time  to  time 
be  used  to  assist  the  LLC  in  the  development  of  new 
cash  management  products  and  services  software. 
The  conduct  of  the  business  and  affairs  of  the  LLC  will 
be  governed  by  an  operating  agreement  between 
the  vendor  and  the  bank  (the  “operating  agreement"). 
Under  the  terms  of  the  operating  agreement,  the  LLC 
has  the  option  to  redeem  all  or  part  of  the  bank’s 
investment  in  the  LLC;  the  redemption  price  will  be 
calculated  to  yield  not  less  than  a  specified  percent¬ 
age  return  to  the  bank,  compounded  from  the  date  of 
the  investment  to  the  redemption  date.  The  bank  will 
not  have  the  authority  to  unilaterally  trigger  such  a 
redemption.  The  bank  will  have  a  right  of  first  refusal 
to  purchase  any  interest  in  the  LLC  offered  for  sale  to 
any  third  party  at  the  same  terms  as  offered  to  or  by 
the  third  party,  subject  to  regulatory  approval.  The 
operating  agreement  prohibits  the  LLC  from  develop¬ 
ing,  engaging  in,  or  acquiring  any  line  of  business  that 
is  not  permissible  for  a  national  bank  or  that  is  not  a 
part  of  the  business  of  banking  or  incidental  thereto. 

The  business  and  affairs  of  the  LLC  will  be  overseen 
by  a  management  committee  composed  of  five  indi¬ 
viduals.  Two  of  these  individuals  will  be  designated 
by  the  bank,  and  the  remaining  three  individuals  will 


1  Vendor  will  retain  its  existing  license/mamtenance  agreements  and  will  continue 
to  perform  its  obligations  thereunder  using  employees  supplied  by  the  LLC  All 
revenue  generated  by  such  agreements  will  be  remitted  to  the  LLC  In  addition, 
the  President  of  Vendor  and  Vendor  will  enter  into  a  non-compete  agreement  with 
the  LLC  for  a  specified  term 
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be  designated  by  the  vendor  (one  of  which  cannot  be 
an  employee  of  the  vendor,  or  related  to  an  employee 
or  stockholder  of  the  vendor,  or  an  employee  or  agent 
of  any  creditor  or  investor  in  the  vendor).2  The  bank 
will  only  be  permitted  to  designate  one  individual  to 
the  management  committee  if  its  investment  in  the 
LLC  falls  below  a  specified  amount.  The  operating 
agreement  provides  that  it  may  only  be  amended  with 
the  unanimous  consent  of  all  members  of  the  LLC. 

The  bank  believes  that  the  driving  force  in  the  devel¬ 
opment  of  new  and  next  generation  cash  manage¬ 
ment  software  is  the  need  for  products  that  are  read¬ 
ily  adaptable  to  many  different  host  systems  and  that 
can  be  added  to  and  upgraded  in  the  future  with  min¬ 
imal  disruption  to  existing  systems.  The  bank  antici¬ 
pates  that  its  investment  will  provide  it  with  continued 
access  to  software  products  to  support  its  cash  man¬ 
agement  products,  and  have  the  opportunity  to  par¬ 
ticipate  in  the  development  of  the  next  generation  of 
cash  management  product  software. 

Analysis 

In  approving  a  national  bank’s  majority  participation 
in  a  LLC,  the  OCC  has  looked  at  whether  the  under¬ 
lying  activities  are  permissible  under  12  USC  24(sev- 
enth)  as  part  of  or  incidental  to  the  business  of  bank¬ 
ing,  whether  the  national  bank  is  shielded  from  unlim¬ 
ited  liability  for  the  acts  of  the  LLC,  and  whether  the 
national  bank  has  the  power  to  influence  and,  if  nec¬ 
essary,  withdraw  from  membership  in  the  LLC  in  the 
event  the  LLC  engages  in  activities  which  are  imper¬ 
missible  for  national  banks.  Separately,  in  a  variety  of 
circumstances  the  OCC  has  permitted  national  banks 
to  own,  either  directly,  or  indirectly  through  an  operat¬ 
ing  subsidiary,  a  minority  interest  in  an  enterprise. 
The  enterprise  might  be  a  limited  partnership,  a  cor¬ 
poration,  or  in  more  recent  examples,  a  limited  liabili¬ 
ty  company.  In  a  recent  interpretive  letter,  the  OCC 
concluded  that  national  banks  are  legally  permitted  to 
make  a  minority  investment  in  a  LLC  provided  four  cri¬ 
teria  or  standards  are  met.  See  Interpretive  Letter  No. 
692  reprinted  in  [Current]  Fed.  Banking  L.  Rep.  (CCH) 
11  81,007  (November  1,  1995)  and  No.  694  reprinted 
in  [Current]  Fed.  Banking  L.  Rep.  (CCH)  H  81,009 
(December  13,  1995). 3  See  also  Letter  of  Steven  J. 


2  The  operating  agreement  will  provide  that  at  least  80  percent  of  the  management 
committee  members  must  approve  any  change  in  control  of  the  LLC,  except  that 
a  change  in  control  involving  the  sale  by  the  vendor  of  its  interest  in  the  LLC  may 
be  approved  by  a  simple  majority  of  the  board  subiect  to  the  bank's  right  of  first 
refusa  and  to  the  bank  s  right  to  participate  in  the  sale  pro  rata  at  the  same  price 
and  terms  offered  to  the  vendor 

’  ir  'no  other  recent  letters  the  OCC  has  permitted  national  banks  to  make  a  non- 
controiimg  investment  m  an  enterprise  other  than  an  LLC.  provided  the  investment 
sa’ sf  es  these  four  standards  See  Interpretive  Letter  No  697  reprinted  in 
[Correa  •,  Fed  Banking  L  Rep  (CCH)  H  61  012  (November  15  1995).  Interpretive 
l  utter  Ur,  70S  reprinted  m  [Current]  Fed  Banking  L  Rep  Tl  81  020  (October  25. 
1995) 


Weiss,  Deputy  Comptroller,  Bank  Organization  and 
Structure  (December  27,  1995  unpublished)  ("Weiss 
Letter").  These  standards,  which  have  been  distilled 
from  our  previous  decisions  in  the  area  of  permissible 
minority  investments  for  national  banks  and  their  sub¬ 
sidiaries  are:  (1)  The  activities  of  the  entity  or  enter¬ 
prise  in  which  the  investment  is  made  must  be  limited 
to  activities  that  are  part  of,  or  incidental  to,  the  busi¬ 
ness  of  banking;  (2)  The  bank  must  be  able  to  prevent 
the  enterprise  or  entity  from  engaging  in  activities  that 
do  not  meet  the  foregoing  standard,  or  be  able  to 
withdraw  its  investment;  (3)  The  bank’s  loss  exposure 
must  be  limited,  as  a  legal  and  accounting  matter, 
and  the  bank  must  not  have  open-ended  liability  for 
the  obligations  of  the  enterprise;  and  (4)  The  invest¬ 
ment  must  be  convenient  or  useful  to  the  bank  in  car¬ 
rying  out  its  business  and  not  a  mere  passive  invest¬ 
ment  unrelated  to  that  bank’s  banking  business. 

Applying  these  four  standards  to  the  facts  presented, 

I  conclude,  as  discussed  below,  that  the  bank’s  pro¬ 
posal  satisfies  these  four  standards. 

1.  The  activities  of  the  entity  or  enterprise  in 

which  the  investment  is  made  must  be  limit¬ 
ed  to  activities  that  are  part  of,  or  incidental 
to,  the  business  of  banking. 

The  proposed  activities  of  the  LLC  —  cash  manage¬ 
ment  software  development,  distribution  and  mainte¬ 
nance  —  are  legally  permissible  under  12  USC  24 
(seventh)  as  part  of  the  business  of  banking.  It  is  well 
established  that  a  national  bank  may  use  electronic 
means  to  perform  services  expressly  or  incidentally 
authorized  to  national  banks.4  The  OCC  Interpretive 
Ruling  setting  forth  this  authority  was  recently  revised, 
in  recognition  of  the  rapid  advancement  of  technolo¬ 
gy,  to  authorize  a  national  bank  to  “perform,  provide, 
or  deliver  through  electronic  means  and  facilities  any 
activity,  function,  product,  or  service  that  it  is  other¬ 
wise  authorized  to  perform,  provide,  or  deliver."  61 
Fed.  Reg.  4849  (1996)  codified  at  12  CFR  7.1019. 
The  OCC  has  long  held  that  cash  management  ser¬ 
vices  are  part  of  the  business  of  banking.5  Thus,  a 
national  bank  may,  as  part  of  the  business  of  banking, 
supply  customers  with  cash  management  software 


4  See  OCC  Interpretive  Letter  No  677,  reprinted  m  [1994-1995  Transfer  Binder) 

Fed  Banking  L  Rep  (CCH)  H  83,625  (June  28,  1995)  OCC  Interpretive  Letter  No 
284,  reprinted m[  1983- 1984  Transfer  Binder]  Fed  Banking  L  Rep  (CCH)  1185  448 
(Mar  26.  1984).  and  OCC  Interpretive  Letter  No  449  ■  1  in  [1988-1989 

Transfer  Binder]  Fed  Banking  L  Rep  (CCH)  H  85.673  (Aug  23.  1988) 

5  Letter  of  Peter  Liebesman.  Assistant  Director.  LASD  (August  15.  1983) 
(Unpublished)  (the  Liebesman  Letter)  Cf  Letter  of  John  E  Shockey  Deputy  Chief 
Counsel  (December  23.  1975)  (Unpublished)  and  OCC  Interpretive  Letter  No  4  hi 
reprinted  in  [1988-1989  Transfer  Binder]  Fed  Banking  I  Rep  (CCH)  H  85.643 
(February  16  1988) 
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and  data  processing  services.6  Similarly,  a  national 
bank  may  also  develop  and  manufacture  cash  man¬ 
agement  software.7 

Here,  the  vendor’s  proposed  cash-management  soft¬ 
ware  is  substantially  similar  to  the  cash  management 
software  activities  and  services  that  have  already 
been  reviewed  and  approved  by  the  OCC  in  prior 
interpretive  letters.  The  proposed  activities  of  the 
LLC  are  part  of  or  incidental  to  the  business  of  bank¬ 
ing.  Accordingly,  this  first  standard  is  satisfied. 

2.  The  bank  must  be  able  to  prevent  the  enter¬ 
prise  from  engaging  in  activities  that  do  not 
meet  the  foregoing  standard,  or  be  able  to 
withdraw  its  investment. 

As  a  corollary  to  the  above,  it  is  not  sufficient  that  the 
LLCs’  activities  are  permissible  at  the  time  the  bank 
initially  purchases  LLC  membership  shares;  they 
must  also  remain  permissible  for  as  long  as  the  bank 
retains  an  ownership  interest  in  the  LLC. 

Under  state  law,  an  LLC  may  engage  in  “any  lawful 
business,  purpose  or  activity  with  the  exception  of  the 
business  of  granting  policies  of  insurance,  or  assum¬ 
ing  insurance  risks  or  banking  as  defined.’’8  The  LLC 
operating  agreement  prohibits  the  LLC  from  engag¬ 
ing  in  any  line  of  businesses  that  is  not  permissible  for 
a  national  bank  or  that  is  not  a  part  of  the  business  of 
banking  or  incidental  thereto.  The  operating  agree¬ 
ment  provides  that  it  may  only  be  amended  with  the 
unanimous  consent  of  all  members  of  the  LLC. 
Therefore,  since  the  bank  is  a  member  of  the  LLC  with 
the  power  to  appoint  two  of  the  five  members  of  the 
management  committee,  it  will  have  the  power  to  pre¬ 
vent  the  LLC  from  engaging  in  impermissible  activi¬ 
ties. 

3.  The  bank’s  loss  exposure  must  be  limited 
and  the  bank  must  not  have  open-ended  lia¬ 
bility  for  the  obligations  of  the  enterprise. 

a.  Loss  exposure  from  a  legal  standpoint. 


6  See  Letter  of  Peter  Liebesman,  Assistant  Director,  LASD  (December  13,  1985) 
(Unpublished)  (national  bank  may  purchase,  adapt,  and  market  cash  manage¬ 
ment  software)  See  also,  the  Liebesman  Letter,  supra  (national  bank  may  provide 
cash  management  data  processing  services). 

7  See  OCC  Interpretive  Letter  No.  732  (May  10,  1996)  (to  be  published)  (national 
bank  may  acquire  a  minority  interest  in  a  firm  that,  Inter  alia,  designs,  develops, 
and  markets  software  supporting  electronic  funds  transfer  and  data  interchange 
activities)  Interpretive  Letter  No.  677,  reprinted  in  [1994-95  Transfer  Binder]  Fed 
Banking  L  Rep.  (CCH)  i  83,625  (June  28,  1995)  (national  bank  operating  sub¬ 
sidiary  may  enter  into  a  joint  venture  arrangement  (through  a  limited  liability  com¬ 
pany)  to  acquire  MECA  Software,  Inc  ,  a  company  that  develops,  produces,  mar¬ 
kets  and  distributes  home  banking  and  financial  management  software  products 
designed  to  assist  individuals  and  small  business  manage  their  finances  through 

their  personal  computers).  .  .  r,f 

8  Banking  is  defined  as  the  power  of  issuing  bills,  notes,  or  other  evidences  of 

debt  for  circulation  as  money,  or  the  power  of  carrying  on  the  business  of  receiv¬ 
ing  deposits  of  money  In  the  course  of  its  business  activities  the  LLC  will  not 

engage  in  any  of  the  foregoing  activities 


A  primary  concern  of  the  OCC  is  that  national  banks 
should  not  be  subjected  to  undue  risk,  especially 
where  an  investing  bank  will  not  control  the  opera¬ 
tions  of  the  entity  in  which  the  bank  holds  an  interest. 
It  is  important  that  a  bank’s  investment  not  expose  it 
to  unlimited  liability.  Such  is  the  case  here.  As  a  legal 
matter,  investors  in  an  LLC  will  not  incur  liability  with 
respect  to  the  liabilities  or  obligations  of  the  LLC  sole¬ 
ly  by  reason  of  being  a  member  or  manager  of  the 
LLC.9  This  limited  liability  feature  is  what  differenti¬ 
ates  LLCs  both  from  general  partnerships,  where  all 
partners  are  generally  liable  for  the  debts  of  the  part¬ 
nership,  and  from  limited  partnerships,  which  must 
have  at  least  one  general  partner  who  is  personally 
liable  for  the  obligations  of  the  partnership.10  Thus, 
the  bank’s  loss  exposure  for  the  liabilities  of  the  LLC 
will  be  limited  by  statute  and  the  operating  agreement 
establishing  the  LLC. 

b.  Loss  exposure  from  an  accounting  stand¬ 
point. 

In  assessing  a  bank’s  loss  exposure  as  an  accounting 
matter,  the  OCC  has  previously  noted  that  the  appro¬ 
priate  accounting  treatment  for  a  bank’s  20  percent  to 
50  percent  ownership  share  or  investment  in  a  LLC  is 
to  report  it  as  an  unconsolidated  entity  under  the 
equity  method  of  accounting.  Under  this  method, 
unless  the  bank  has  extended  a  loan  to  the  entity, 
guaranteed  any  of  its  liabilities  or  has  other  financial 
obligations  to  the  entity,  losses  are  generally  limited  to 
the  amount  of  the  investment  shown  on  the  investor’s 
books.  See  generally  Accounting  Principles  Board, 
Op.  18  section  19  (1971)  (equity  method  of  account¬ 
ing  for  investments  in  common  stock).  Interpretive 
Letter  692,  supra. 

As  proposed,  the  bank  will  have  a  32  percent  owner¬ 
ship  interest  in  the  LLC,  and  will  designate  two  out  of 
five  members  of  the  management  committee.  The 
bank  believes,  and  its  auditors  will  opine,  that  the 
equity  method  of  accounting  is  appropriate  in  this 
instance  because  the  bank  will  not  be  able  to  control 
the  LLC.  Thus,  the  bank’s  loss  from  an  accounting 
perspective  will  be  limited  to  the  amount  invested  in 
the  LLC  as  reflected  on  the  bank’s  books,  and  the 
bank  will  not  have  any  open-ended  liability  for  the 
obligations  of  the  LLC. 


9  The  operating  agreement  specifically  provides  that  no  [m]ember  shall  be 
obligated  personally  for  any  such  debt,  obligation  or  liability  of  the  [Limited 
Liability]  Company  solely  by  reason  of  being  a  [m]ember  Article  II.  Ill 
19  The  necessity  for  at  least  one  general  partner  reflects  a  policy  that  someone 
have  personal  liability  See  section  1  of  the  Uniform  Limited  Partnership  Act 
However,  this  is  frequently  circumvented  in  states  where  a  corporation  (with  limit¬ 
ed  liability  under  state  corporate  laws)  can  be  the  general  partner 
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In  addition,  as  noted  above,  state  law  limits  members’ 
losses  to  their  capital  investment  and,  therefore,  the 
bank  will  not  have  open-ended  liability  for  the  obliga¬ 
tions  of  the  LLC.  Therefore,  the  third  standard  is  sat¬ 
isfied. 

4.  The  investment  must  be  convenient  or  useful 
to  the  bank  in  carry  out  its  business  and  is 
not  a  mere  passive  investment  unrelated  to 
that  bank's  banking  business. 

A  national  bank's  investment  in  an  enterprise  or  entity 
that  is  not  an  operating  subsidiary  of  the  bank  must 
also  satisfy  the  requirement  that  the  investment  have 
a  beneficial  connection  to  the  bank’s  business,  i.e. , 
be  convenient  or  useful  to  the  investing  bank’s  busi¬ 
ness  activities,  and  not  constitute  a  mere  passive 
investment  unrelated  to  that  bank’s  banking  business. 
Twelve  USC  24(seventh)  gives  national  banks  inci¬ 
dental  powers  that  are  “necessary”  to  carry  on  the 
business  of  banking.  “Necessary”  has  been  judicial¬ 
ly  construed  to  mean  “convenient  or  useful.”  See 
Arnold  Tours,  Inc.  v.  Camp ,  472  F.2d  427,  432  (1st  Cir. 
1972).  The  provision  in  12  USC  24(seventh)  relating 
to  the  purchase  of  stock,  derived  from  section  16  of 
the  Glass-Steagall  Act,  was  only  intended  to  make  it 
clear  that  section  16  did  not  authorize  speculative 
investments  in  stock.  See  Interpretive  Letter  No.  697 
(November  15,  1995),  reprinted  in  [Current]  Fed. 
Banking  L.  Rep.  (CCH)  i  81,012.  Therefore,  a  consis¬ 
tent  thread  running  through  our  precedents  concern¬ 
ing  stock  ownership  is  that  it  must  be  convenient  or 
useful  to  the  bank  in  conducting  that  bank’s  banking 
business.  The  investment  must  benefit  or  facilitate 
that  business  and  cannot  be  a  mere  passive  or  spec¬ 
ulative  investment. 

Participation  in  the  LLC  will  benefit  both  the  bank  and 
its  cash  management  operations.  The  bank  will 
acquire  continued  access  to  flexible,  cost-effective 
and  friendly  software  that  will  perform  cash  manage¬ 
ment  product  functions  and  applications.  The  bank 
anticipates  that  this  investment  in  the  LLC  will  enable 
it  to  compete  more  effectively  in  the  cash  manage¬ 
ment  products  arena.  The  bank  will  also  benefit  by 
being  in  a  position  to  participate  (through  the  LLC)  in 


the  development  of  the  next  generation  of  cash  man¬ 
agement  product  software.  In  addition,  the  bank  will 
receive  a  license  of  all  of  the  vendor’s  products.  The 
license  will  include  all  enhancements  to  those  prod¬ 
ucts  developed  during  a  specified  period.  Therefore, 
as  a  part  of  this  process,  the  bank’s  cash  manage¬ 
ment  operations  will  be  continually  upgraded  and 
maintained.  The  use  of  this  LLC  to  develop  the  next 
generation  of  cash  management  software  gives  the 
bank  access  to  technology  owned  by  the  vendor  that 
might  otherwise  be  unavailable  to  the  bank. 

The  bank’s  investment  in  the  LLC  is  not  a  speculative 
or  passive  investment.  The  bank’s  investment  in  the 
LLC  is  related  to  its  cash  management  business  and 
would  be  convenient  and  useful  to  it  in  carry  out  its 
banking  business.  Therefore,  the  fourth  standard  is 
satisfied. 

Conclusion 

In  sum,  it  is  our  opinion  that  the  bank  is  legally  per¬ 
mitted  to  purchase  minority  interests  in  the  LLC  in  the 
manner  and  as  described  herein,  provided: 

(1)  the  LLC  will  engage  only  in  activities  that 
are  part  of  or  incidental  to  the  business  of 
banking; 

(2)  the  bank  will  have  veto  power  over  any 
activities  and  major  decisions  of  the  LLC  that 
is  inconsistent  with  condition  number  one,  or 
will  withdraw  from  the  LLCs  in  the  event  they 
engage  in  an  activity  that  is  inconsistent  with 
condition  number  one; 

(3)  the  bank  will  account  for  the  investment  in 
the  LLC  under  the  equity  method  of  account¬ 
ing;  and 

(4)  the  LLC  will  be  subject  to  OCC  supervi¬ 
sion,  regulation,  and  examination. 

Julie  L.  Williams 
Chief  Counsel 
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Mergers  -  October  1  to  December  31,  1996 


Mergers  consummated  involving  two  or  more  nonaffiliated  operating  banks 


Page 

Florida 

December  31 : 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg, 

Florida,  and 

FirstMerit  Bank,  N.A.,  St.  Petersburg,  Florida 
Merger  .  177 

Louisiana 

October  1: 

Hibernia  National  Bank,  New  Orleans,  Louisiana,  and 
St.  Bernard  Bank  and  Trust  Company,  Arabi,  Louisiana 
Merger  .  177 


Page 

Texas 

November  23: 

The  Stone  Fort  National  Bank  of  Nacognoches, 

Nacognoches,  Texas,  and 
Security  National  Bank,  Nacognoches,  Texas 
Merger  .  177 

Virginia 

December  16: 

Premier  Bank-Central,  N.A.,  Honaker,  Virginia,  and 
Big  Stone  Gap  Bank  and  Trust  Company,  Big 
Stone  Gap,  Virginia 

Merger .  177 


Mergers  consummated  involving  two  or  more  affiliated  operating  banks 


Page 

Delaware 

December  1: 

Chase  Manhattan  Bank  USA,  N.A.,  Wilmington, 

Delaware,  and 

Chase  Manhattan  Bank  USA,  N.A.,  Jericho,  Delaware 
Merger  .  178 

Florida 

October  25: 

Whitney  National  Bank  of  Florida,  Pensacola,  Florida,  and 
American  Bank  and  Trust,  Pensacola,  Florida 
Merger  .  178 

Georgia 

October  1: 

Ameribank,  N.A.,  Savannah,  Georgia,  and 
Effingham  Bank  and  Trust,  Rincon,  Georgia 
Merger  .  178 

Illinois 

October  4: 

The  First  National  Bank  of  Danville,  Danville,  Illinois,  and 
The  First  National  Bank  of  Westville,  Westville 

Merger  .  178 

October  5: 

Marquette  National  Bank,  Chicago,  Illinois,  and 
Orland  State  Bank,  Orland  Park,  Illinois 

Merger  .  178 

November  30: 

First  Midwest  Bank,  N.A.,  Moline,  Illinois,  and 
First  Midwest  Bank/Cuad  Cities,  N.A.,  Moline,  Illinois 
Merger  .  1™ 


Page 

Indiana 

October  25: 

Old  National  Bank  in  Evansville,  Evansville,  Indiana,  and 
Gibson  County  Bank,  Princeton,  Indiana 
Merger  .  179 

Louisiana 

October  31: 

Deposit  Guaranty  National  Bank  of  Louisiana,  Hammond, 
Louisiana,  and 

Tuscaloosa  Commerce  Bank,  Denham  Springs,  Louisiana 
Merger  .  179 

Maryland 

November  12: 

The  First  National  Bank  of  Maryland,  Baltimore, 

Maryland,  and 

The  First  National  Bank  of  Maryland,  DC,  Washington,  DC 
Merger  .  179 

Minnesota 

December  13: 

Northern  National  Bank,  Nisswa,  Minnesota,  and 
Northern  National  Bank,  Bemidji,  Minnesota,  and 
Northern  National  Bank,  Baxter,  Minnesota,  and 
Northern  National  Bank,  Pelican  Rapids,  Minnesota 
Merger  .  179 

Missouri 

October  18 

Boatmen's  First  National  Bank  of  Kansas  City, 

Kansas  City,  Missouri,  and 
Bank  IV,  N  A.,  Wichita,  Kansas 

Merger .  179 
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Page 


Page 


October  23 

Mercantile  Bank,  N  A  St  Louis,  Missouri,  and 
Mercantile  Bank  of  St  Louis,  N  A  ,  St.  Louis,  Missouri 


Merger  .  180 

October  25 

Commerce  Bank,  N  A  ,  Kansas  City,  Missouri,  and 
Commerce  Bank,  N  A  ,  Manhattan,  Kansas 
Merger  .  180 


Nebraska 

November  25: 

The  First  National  Bank  of  Unadilla,  Unadilla, 

Nebraska,  and 

Community  Savings  and  Loan  Association,  Syracuse, 
Nebraska 

Merger  .  180 


Pennsylvania 

November  23: 

Mellon  Bank,  N  A  ,  Pittsburgh,  Pennsylvania,  and 
Mellon  PSFS  (NJ),  N  A  ,  Voorhees  Township,  New  Jersey 


Merger  .  180 

December  6: 

CoreStates  Bank,  N.A.,  Philadelphia,  Pennsylvania,  and 
New  Jersey  National  Bank,  Philadelphia,  Pennsylvania 
Merger  .  180 


Mergers  consummated  involving  affiliated  national  banks  and  savings  and  loan 
associations 


Page 

Alabama 

October  17: 

National  Bank  of  Commerce  of  Birmingham,  Birmingham, 
Alabama,  and 

St.  Clair  Federal  Savings  Bank,  Pell  City,  Alabama 
Merger  .  181 

Florida 

November  7: 

The  Chase  Manhattan  Private  Bank  (Florida),  N.A.,  Tampa, 


Florida,  and 

Chemical  Bank,  F.S.B  ,  Tampa,  Florida 

Merger  .  181 

November  22: 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida,  and 
Preferred  Bank,  F.S.B. ,  Palmetto,  Florida 
Merger  .  181 


Page 

New  Hampshire 

October  25: 

BayBank  NH,  N.A.,  Derry,  New  Hampshire,  and 
BayBank  F.S.B.,  Nashua,  New  Hampshire 
Merger  .  181 

Tennessee 

October  1: 

Union  Planters  National  Bank,  Memphis,  Tennessee,  and 
Leader  Federal  Bank  of  Savings,  Memphis,  Tennessee 
Merger  .  181 
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Most  transactions  in  this  section  do  not  have  accompanying  decisions.  In  those  cases,  the  OCC  reviewed  the 
competitive  effects  of  the  proposals  by  using  its  standard  procedures  for  determining  whether  the  transaction  has 
minimal  or  no  adverse  competitive  effects.  The  OCC  found  the  proposals  satisfied  its  criteria  for  transactions  that 
clearly  had  no  or  minimal  adverse  competitive  effects.  In  addition,  the  Attorney  General  either  filed  no  report  on 
the  proposed  transaction  or  found  that  the  proposal  would  not  have  a  significantly  adverse  effect  on  competition. 


Nonaffiliated  Mergers* 

SOUTHTRUST  BANK  OF  FLORIDA,  NATIONAL  ASSOCIATION, 

St.  Petersburg,  Florida,  and  FirstMerit  Bank,  National  Association,  St.  Petersburg,  Florida 


Names  of  institutions  and  type  of  transaction  Total  assets 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  .  $4,186,099,000 

and  FirstMerit  Bank,  N.A.,  St.  Petersburg,  Florida  (22037),  with .  136,659,000 

merged  December  31,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  4,502,633,000 


HIBERNIA  NATIONAL  BANK, 

New  Orleans,  Louisiana,  and  St.  Bernard  Bank  and  Trust  Company,  Arabi,  Louisiana 


Names  of  institutions  and  type  of  transaction  Total  assets 

Hibernia  National  Bank,  New  Orleans,  Louisiana  (13688),  with .  $7,192,071,000 

and  St.  Bernard  Bank  and  Trust  Company,  Arabi,  Louisiana,  with .  259,645,000 

merged  October  1,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  7,451,716,000 


★  ★  ★ 

THE  STONE  FORT  NATIONAL  BANK  OF  NACOGNOCHES, 

Nacogdoches,  Texas,  and  Security  National  Bank,  Nacogdoches,  Texas 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  Stone  Fort  National  Bank  of  Nacognoches,  Nacognoches,  Texas  (6627),  with .  $125,766,000 

and  Security  National  Bank,  Nacogdoches,  Texas  (17107),  with .  36,920,000 

merged  November  23,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  162,686,000 


PREMIER  BANK-CENTRAL,  NATIONAL  ASSOCIATION, 

Honaker,  Virginia,  and  Big  Stone  Gap  Bank  and  Trust  Company,  Big  Stone  Gap,  Virginia 


Names  of  institutions  and  type  of  transaction  Total  assets 

Premier  Bank-Central,  N.A.,  Honaker,  Virginia  (22946),  with .  $306,626,000 

and  Big  Stone  Gap  Bank  and  Trust  Company,  Big  Stone  Gap,  Virginia,  with  .  22,900,000 

merged  December  16,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  306,626,000 


Nonaffiliated  mergers  include  the  merger,  consolidation,  or  purchase  and  assumption  of  nonaffiliated  operating  banks  or  savings  and  loan  associations,  where 
the  resulting  bank  is  a  national  bank 

Asset  figures  for  merging  institutions  are  not  necessarily  as  of  the  date  of  merger  and  thus  may  not  sum  to  the  total  assets  given  for  the  merged  bank 

* 
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Affiliated  Mergers* 


CHASE  MANHATTAN  BANK  USA,  NATIONAL  ASSOCIATION, 

Wilmington,  Delaware,  and  Chase  Manhattan  Bank  USA,  National  Association,  Jericho,  Delaware 

Names  of  institutions  and  type  of  transaction  Total  assets 

Chase  Manhattan  Bank  USA,  N.A.,  Wilmington,  Delaware(23160),  with .  $14,389,278,000 

and  Chase  Manhattan  Bank  USA,  N.A.,  Jericho,  Delaware  (20468),  with .  7,887,123,000 

merged  December  1 ,  1996,  under  charter  and  title  of  the  former. 

The  merged  bank  at  date  of  merger  had .  22,276,401 ,000 

★  ★  ★ 

WHITNEY  NATIONAL  BANK  OF  FLORIDA, 

Pensacola,  Florida,  and  American  Bank  and  Trust,  Pensacola,  Florida,  and 
Liberty  Bank,  Pensacola,  Florida 

Names  of  institutions  and  type  of  transaction  Total  assets 

Whitney  National  Bank  of  Florida,  Pensacola,  Florida  (23161),  with .  $109,715,000 

and  American  Bank  and  Trust,  Pensacola,  Florida,  with .  58,748,000 

and  Liberty  Bank,  Pensacola,  Florida,  with .  50,967,000 

merged  October  25,  1996,  under  charter  23161  and  title  “Whitney  National  Bank  of  Florida." 

The  merged  bank  at  date  of  merger  had .  109,715,000 

★  ★  ★ 

AMERIBANK,  NATIONAL  ASSOCIATION, 

Savannah,  Georgia,  and  Effingham  Bank  and  Trust,  Rincon,  Georgia 

Names  of  institutions  and  type  of  transaction  Total  assets 

Ameribank,  N.A.,  Savannah,  Georgia  (20150),  with .  $84,051,000 

and  Effingham  Bank  and  Trust,  Rincon,  Georgia,  with .  23,535,000 

merged  October  1,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  107,586,000 

★  ★  ★ 

THE  FIRST  NATIONAL  BANK  OF  DANVILLE, 

Danville,  Illinois,  and  The  First  National  Bank  of  Westville,  Westville,  Illinois 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Danville,  Danville,  lllinois(1 1 3),  with .  $124,246,000 

and  The  First  National  Bank  of  Westville,  Westville, Illinois  (7500),  with .  23,737,000 

merged  October  4,  1996,  under  charter  and  title  of  theformer.  The  merged  bank  at  date  of  merger  had .  145,050,000 

★  ★  ★ 

MARQUETTE  NATIONAL  BANK, 

Chicago,  Illinois,  and  Orland  State  Bank,  Orland  Park,  Illinois 

Names  of  institutions  and  type  of  transaction  Total  assets 

Marquette  National  Bank,  Chicago,  Illinois  (14504),  with .  $892,540,000 

and  Orland  State  Bank,  Orland  Park,  Illinois,  with  .  194,077,000 

merged  October  5,  1996,  under  charter  and  title  of  the  former.The  merged  bank  at  date  of  merger  had .  1,086,617,000 

★  ★  ★ 


s  !'  >")<■'  nc  /i< . qr:'',  consolidations  and  purchase  and  assumptions  of  affiliated  institutions  where  the  resulting  bank  is  anational  bank 
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FIRST  MIDWEST  BANK,  NATIONAL  ASSOCIATION, 

Moline,  Illinois,  and  First  Midwest  Bank/Quad  Cities,  National  Association,  Moline,  Illinois 

Names  of  institutions  and  type  of  transaction  Total  assets 

First  Midwest  Bank,  N.A.,  Moline,  Illinois  (13660),  with  .  $2,653,425,000 

and  First  Midwest  Bank/Quad  Cities,  N.A.,  Moline,  Illinois  (22985),  with .  222,102,000 

merged  November  30,  1996  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  2,875,527,000 

★  ★  ★ 

OLD  NATIONAL  BANK  IN  EVANSVILLE, 

Evansville,  Indiana,  and  Gibson  County  Bank,  Princeton,  Indiana 

Names  of  institutions  and  type  of  transaction  Total  assets 

Old  National  Bank  in  Evansville,  Evansville,  Indiana  (12444),  with  .  $1,200,000,000 

and  Gibson  County  Bank,  Princeton,  Indiana,  with .  78,000,000 

merged  October  25,  1996  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  1,200,000,000 

★  ★  ★ 

DEPOSIT  GUARANTY  NATIONAL  BANK  OF  LOUISIANA, 

Hammond,  Louisiana,  and  Tuscaloosa  Commerce  Bank,  Denham  Springs,  Louisiana 

Names  of  institutions  and  type  of  transaction  Total  assets 

Deposit  Guaranty  National  Bank  of  Louisiana,  Hammond,  Louisiana  (14086),  with .  $339,916,000 

and  Tuscaloosa  Commerce  Bank,  Denham  Springs,  Louisiana,  with  .  40,911,000 

merged  October  31,  1996  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  386,368,000 

★  ★  ★ 

THE  FIRST  NATIONAL  BANK  OF  MARYLAND, 

Baltimore,  Maryland,  and  The  First  National  Bank  of  Maryland,  DC,  Washington,  DC 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Maryland,  Baltimore,  Maryland  (1413),  with .  $7,655,763,000 

and  The  First  National  Bank  of  Maryland,  DC,  Washington,  DC  (21218),  with .  73,897,000 

merged  November  12,  1996  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  7,729,660,000 

★  ★  ★ 

NORTHERN  NATIONAL  BANK, 

Nisswa,  Minnesota,  and  Northern  National  Bank,  Bemidji,  Minnesota,  and  Northern  National  Bank,  Baxter, 
Minnesota,  and  Northern  National  Bank,  Pelican  Rapids,  Minnesota 

Names  of  institutions  and  type  of  transaction  Total  assets 

Northern  National  Bank,  Nisswa,  Minnesota  (23074),  with .  $2,219,000 

and  Northern  National  Bank,  Bemidji,  Minnesota  (8241),  with .  169,917,000 

and  Northern  National  Bank,  Baxter,  Minnesota  (16599),  with  .  51,114,000 

and  Northern  National  Bank,  Pelican  Rapids,  Minnesota(22882),  with .  62,960,000 

merged  December  13,  1996,  under  charter  23074  and  title  “Northern  National  Bank.” 

The  merged  bank  at  date  of  merger  had  .  285,157,000 

★  ★  ★ 

BOATMEN’S  FIRST  NATIONAL  BANK  OF  KANSAS  CITY, 

Kansas  City,  Missouri,  and  Bank  IV,  National  Association,  Wichita,  Kansas 

Names  of  institutions  and  type  of  transaction  Total  assets 

Boatmen’s  First  National  Bank  of  Kansas  City,  Kansas  City,  Missouri  (22885),  with .  $4,338,686,000 

and  Bank  IV,  National  Association,  Wichita,  Kansas  (12490),  with .  4,923,462,000 

merged  October  18,  1996,  under  charter  22885  and  title  “Boatmen’s  National  Bank.” 

The  merged  bank  at  date  of  merger  had  .  9,233,247.000 

★  ★  ★ 
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MERCANTILE  BANK,  NATIONAL  ASSOCIATION, 

St.  Louis,  Missouri,  and  Mercantile  Bank  of  St.  Louis,  National  Association,  St.  Louis,  Missouri 

Names  of  institutions  and  type  of  transaction  Total  assets 

Mercantile  Bank,  N.A.,  St.  Louis,  Missouri  (23172),  with  .  $217,639,000 

and  Mercantile  Bank  of  St.  Louis,  N.A.,  St.  Louis,  Missouri  (21684),  with .  6,800,199,000 

merged  October  23,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  7,448,097,000 

★  ★  ★ 

COMMERCE  BANK,  NATIONAL  ASSOCIATION, 

Kansas  City,  Missouri,  and  Commerce  Bank,  National  Association,  Manhattan,  Kansas 

Names  of  institutions  and  type  of  transaction  Total  assets 

Commerce  Bank,  N.A.,  Kansas  City,  Missouri  (18112),  with  .  $4,476,947,000 

and  Commerce  Bank,  N.A.,  Manhattan,  Kansas  (4008),  with  .  157,406,000 

merged  October  25,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  4,629,353,000 

★  ★  ★ 

THE  FIRST  NATIONAL  BANK  OF  UNADILLA, 

Unadilla,  Nebraska,  and  Community  Savings  and  Loan  Association,  Syracuse,  Nebraska 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Unadilla,  Nebraska  (12225),  with .  $20,172,000 

and  Community  Savings  and  Loan  Association,  Syracuse,  Nebraska,  with .  60,000 

merged  November  25,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  20,172,000 

★  ★  ★ 

MELLON  BANK,  NATIONAL  ASSOCIATION, 

Pittsburgh,  Pennsylvania,  and  Mellon  PSFS  (NJ),  National  Association,  Voorhees  Township, 

New  Jersey 

Names  of  institutions  and  type  of  transaction  Total  assets 

Mellon  Bank,  N.A.,  Pittsburgh,  Pennsylvania  (6301),  with . $35,565,119,000 

and  Mellon  PSFS  (NJ),  N.A.,  Voorhees  Township,  New  Jersey(16164),  with .  189,922,000 

merged  November  23,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  35,755,041,000 

★  ★  ★ 

CORESTATES  BANK,  NATIONAL  ASSOCIATION, 

Philadelphia,  Pennsylvania,  and  New  Jersey  National  Bank,  Philadelphia,  Pennsylvania 

Names  of  institutions  and  type  of  transaction  Total  assets 

CoreStates  Bank,  N.A.,  Philadelphia,  Pennsylvania  (1),  with  . $17,224,340,000 

and  New  Jersey  National  Bank,  Philadelphia,  Pennsylvania  (1327),  with .  6,401,032,000 

merged  December  6,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  22,736,935,000 

★  ★  ★ 
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Affiliated  Mergers  (thrift) 


NATIONAL  BANK  OF  COMMERCE  OF  BIRMINGHAM, 

Birmingham,  Alabama,  and  St.  Clair  Federal  Savings  Bank,  Pell  City,  Alabama 

Names  of  institutions  and  type  of  transaction  Total  assets 

National  Bank  of  Commerce  of  Birmingham,  Birmingham,  Alabama  (18629),  with  . $473,272,000 

and  St.  Clair  Federal  Savings  Bank,  Pell  City,  Alabama,  with  .  69,513,000 

merged  October  17,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  549,304,000 

★  ★  ★ 

THE  CHASE  MANHATTAN  PRIVATE  BANK  (FLORIDA),  NATIONAL  ASSOCIATION, 

Tampa,  Florida,  and  Chemical  Bank,  F.S.B.,  Tampa,  Florida 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  Chase  Manhattan  Private  Bank  (Florida),  N.A.,  Tampa,  Florida  (21177),  with . $205,813,000 

and  Chemical  Bank,  F.S.B.,  Tampa,  Florida,  with .  139,406,000 

merged  November  7,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  321,139,000 

★  ★  ★ 

SOUTHTRUST  BANK  OF  FLORIDA,  NATIONAL  ASSOCIATION, 

St.  Petersburg,  Florida,  and  Preferred  Bank,  F.S.B.,  Palmetto,  Florida 

Names  of  institutions  and  type  of  transaction  Total  assets 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  .  $3,799,487,000 

and  Preferred  Bank,  F.S.B.,  Palmetto,  Florida,  with  .  81,586,000 

merged  November  22,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  3,981,515,000 

★  ★  ★ 

BAYBANK  NH,  NATIONAL  ASSOCIATION, 

Derry,  New  Hampshire,  and  BayBank  F.S.B.,  Nashua,  New  Hampshire 

Names  of  institutions  and  type  of  transaction  Total  assets 

BayBank  NH,  N.A.,  Derry,  New  Hampshire  (23104),  with . $157,292,000 

and  BayBank  F.S.B.,  Nashua,  New  Hampshire,  with  .  625,045,000 

merged  October  25,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  782,420,000 

★  ★  ★ 

UNION  PLANTERS  NATIONAL  BANK, 

Memphis,  Tennessee,  and  Leader  Federal  Bank  of  Savings,  Memphis,  Tennessee 

Names  of  institutions  and  type  of  transaction  Total  assets 

Union  Planters  National  Bank,  Memphis,  Tennessee  (13349),  with  . $2,233,000,000 

and  Leader  Federal  Bank  of  Savings,  Memphis,  Tennessee, with  .  3,158,000,000 

merged  October  1 ,  1996,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  5,577,000,000 

★  ★ *  * 
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Changes  in  the  structure  of  the  national  banking  system,  by  state,  July  1 ,  1996  to  December  31 ,  1996 


In 

operation 

July  1, 

1996 

Organized 
and  opened 
for  business 

Merged 

Voluntary 

liquidations 

Payouts 

12  use  214 

In  operation 
December  3 1 , 
1996 

Converted 
to  non¬ 
national 
institutions 

Merged 
with  non¬ 
national 
institutions 

Alabama . 

35 

0 

0 

0 

0 

0 

0 

35 

Alaska . 

4 

0 

0 

0 

0 

0 

0 

4 

Arizona . 

15 

0 

2 

0 

0 

0 

0 

13 

Arkansas  . 

77 

3 

2 

0 

0 

0 

4 

73 

California . 

119 

2 

0 

0 

0 

1 

3 

117 

Colorado . 

92 

0 

1 

0 

0 

0 

0 

91 

Connecticut . 

9 

0 

0 

0 

0 

0 

0 

9 

Delaware . 

20 

2 

0 

0 

0 

0 

0 

22 

District  of  Columbia . 

12 

0 

2 

0 

0 

0 

0 

9 

Florida . 

117 

2 

14 

0 

0 

0 

1 

104 

Georgia . 

64 

1 

2 

0 

0 

0 

0 

63 

Hawaii . 

1 

0 

0 

0 

0 

0 

0 

1 

Idaho  . 

2 

0 

0 

0 

0 

0 

1 

1 

Illinois  . 

245 

3 

6 

0 

0 

0 

1 

240 

Indiana  . 

56 

1 

2 

0 

0 

0 

0 

56 

Iowa  . 

60 

2 

0 

0 

0 

0 

1 

61 

Kansas  . 

122 

3 

2 

0 

0 

1 

0 

122 

Kentucky . 

70 

2 

2 

0 

0 

0 

0 

71 

Louisiana  . 

31 

0 

1 

0 

0 

0 

1 

29 

Maine  . 

7 

0 

0 

0 

0 

0 

0 

7 

Maryland . 

23 

3 

0 

0 

0 

0 

0 

24 

Massachusetts  . 

27 

0 

0 

0 

0 

0 

1 

26 

Michigan . 

39 

0 

0 

0 

0 

0 

0 

39 

Minnesota . 

128 

2 

4 

0 

0 

0 

1 

125 

Mississippi  . 

23 

1 

0 

0 

0 

0 

0 

24 

Missouri  . 

61 

1 

7 

0 

0 

0 

1 

55 

Montana  . 

23 

2 

0 

0 

0 

0 

0 

25 

Nebraska  . 

98 

1 

0 

1 

0 

0 

1 

97 

Nevada  . 

5 

0 

0 

0 

0 

0 

0 

5 

New  Hampshire  . 

8 

1 

0 

0 

0 

0 

1 

7 

New  Jersey . 

31 

0 

1 

0 

0 

0 

0 

28 

New  Mexico  . 

27 

1 

0 

0 

0 

0 

0 

28 

New  York . 

72 

0 

2 

0 

0 

0 

1 

69 

North  Carolina . 

11 

0 

0 

0 

0 

0 

1 

10 

North  Dakota . 

19 

0 

0 

0 

0 

0 

0 

19 

Ohio  . 

124 

1 

0 

0 

0 

0 

0 

125 

Oklahoma . 

120 

3 

2 

0 

0 

0 

0 

121 

Oregon  . 

4 

0 

0 

0 

0 

0 

0 

4 

Pennsylvania . 

117 

0 

2 

0 

0 

0 

3 

114 

Rhode  Island . 

1 

0 

0 

0 

0 

0 

0 

1 

South  Carolina . 

23 

3 

0 

0 

0 

0 

0 

26 

South  Dakota  . 

21 

2 

0 

0 

0 

0 

0 

23 

Tennessee  . 

44 

1 

1 

0 

0 

0 

0 

45 

Texas  . 

445 

3 

6 

0 

0 

1 

5 

436 

Utah  . 

7 

1 

0 

0 

0 

0 

0 

8 

Vermont  . 

11 

0 

0 

0 

0 

0 

0 

12 

Virginia  . 

30 

4 

0 

0 

0 

0 

1 

33 

Washington . 

21 

1 

0 

0 

0 

0 

0 

22 

West  Virginia  . 

39 

0 

0 

0 

0 

0 

0 

39 

Wisconsin  . 

72 

1 

0 

0 

0 

0 

6 

67 

Wyoming . 

19 

0 

0 

0 

0 

0 

0 

19 

Puerto  Rico . 

1 

0 

0 

0 

0 

0 

1 

0 

United  States  . 

2,852 

52 

61 

1 

0 

3 

35 

2,804 

The  column  “organized  and  opened  for  business"  includes  all  state  banks  converted  to  national  banks,  all  newly  formed  national  banks,  and  savings  and  loan  associ¬ 
ations  converted  to  national  banks.  The  column  titled  “merged”  includes  all  mergers,  consolidations,  and  purchases  and  assumptions  in  which  an  operating  national 
bank  was  acquired  by  another  national  bank.  Also  included  in  this  column  are  immediate  FDIC-assisted  “merger”  transactions  The  column  "voluntary  liquidations 
includes  only  straight  liquidations  of  national  banks  No  liquidations  pursuant  to  a  purchase  and  assumption  transaction  are  included  in  this  total  Liquidations  res.  j  t 
ing  from  purchases  and  assumptions  are  included  in  the  “merged"  columns  The  column  titled  "payouts"  includes  all  failed  national  banks  in  which  the  FDIC  is  named 
receiver  and  no  other  depository  institution  is  named  as  receiver  The  column  "merged  with  non-national  institutions"  includes  all  mergers,  consolidations  and 
purchases  and  assumptions  in  which  the  resulting  institution  is  not  a  national  bank  Relocations  of  national  banks  from  one  state  to  another  are  not  shown  in 
this  table,  nor  are  nationally  chartered  bridge  banks. 
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Mergers  consummated  involving  tujo  or  more  nonaffiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  assets 

Alabama 

July  1: 

The  First  National  Bank  in  Sylacauga,  Sylacauga,  Alabama  (7484),  with  . 

and  City  Bank  of  Childersburg,  Childersburg,  Alabama,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$79,777,000 

27,802,000 

109,493,000 

Arizona 

May  31: 

National  Bank  of  Arizona,  Tucson,  Arizona  (21383),  with  . 

and  Southern  Arizona  Bank,  Yuma,  Arizona,  with  . 

merged  under  charter  and  title  of  the  former.The  merged  bank  at  date  of  merger  had  . 

$827,311,000 

137,986,000 

981,476,000 

California 

December  31 ,  1995: 

City  National  Bank,  Beverly  Hills,  California  (14695),  with  . 

and  First  Los  Angeles  Bank,  Los  Angeles,  California,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$2,797,538,000 

884,066,000 

3,767,891,000 

January  12: 

California  United  Bank,  N.A.,  Encino,  California  (17258),  with  . 

and  Corporate  Bank,  Santa  Ana,  California,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$310,000,000 

75,000,000 

385,000,000 

April  1: 

First  Pacific  National  Bank,  Escondido,  California  (17280),  with . 

and  The  Bank  of  Rancho  Bernardo,  San  Diego,  California,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$208,156,000 

60,941,000 

272,084,000 

Florida 

January  12: 

County  National  Bank  of  South  Florida,  North  Miami  Beach,  Florida  (15026),  with  . 

and  Carney  Bank,  Boynton  Beach,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$164,002,000 

45,953,000 

227,647,000 

February  12: 

Peoples  National  Bank  of  Commerce,  Miami,  Miami,  Florida  (14885),  with  . 

and  Jefferson  Bank,  Lauderdale  Lakes,  Florida,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$43,000,000 

27,000,000 

March  22: 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  . 

and  The  Citizens  Bank  of  MacClenny,  MacClenny,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$3,356,769,000 

83,964,000 

3,440,733,000 

June  20: 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  . 

and  First  State  Bank  of  Florida,  Deltona,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$3,356,769,000 

88,446,000 

3,676,303,000 

June  28: 

SouthTrust  Bank  of  Florida,  N  A  ,  St.  Petersburg,  Florida  (23021),  with  . 

and  Lake  State  Bank,  Lutz,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$3,761,852,000 

28,179,000 

3,761,852,000 

June  28 

SouthTrust  Bank  of  Florida,  N  A  ,  St.  Petersburg,  Florida  (23021),  with  . 

and  Prime  Bank,  Boynton  Beach,  Florida,  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$3,761,852,000 

88,707,000 

3,850.559,000 

December  3 1 

SouthTrust  Bank  of  Florida,  N  A  .  St  Petersburg,  Florida  (23021),  with  . 

and  FirsfMent  Bank,  N  A  ,  St  Petersburg,  Florida  (22037),  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$4,186,099,000 

136,659.000 

4,502.633.000 
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Mergers  consummated  involving  two  or  more  nonaffiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  eissets 

Illinois 

July  1: 

First  National  Bank  in  Olney,  Olney,  Illinois  (14217),  with  . 

and  Ingraham  State  Bank,  Ingraham,  Illinois,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$121,873,000 

14,400,000 

136,273,000 

Kansas 

December  31 ,  1995: 

Central  National  Bank,  Junction  City,  Kansas  (4284)  with 

and  Gypsum  Valley  National  Bank,  Gypsum,  Kansas  (23020),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$339,080,000 

19,618,000 

359,085,000 

April  5: 

Sunflower  Bank,  N  A,  Salina,  Kansas  (4742),  with  .... 

and  The  Peoples  State  Bank  and  Trust  Company,  Ellinwood,  Kansas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$471,556,000 

59,986,000 

526,574,000 

June  3: 

The  First  National  Bank  of  Attica,  Attica,  Kansas  (10359),  with  . 

and  The  Citizens  State  Bank  of  Arlington,  Arlington,  Kansas,  with  . 

merged  under  charter  10359  and  ttitle  “Citizens  National  Bank.”  The  merged  bank  at  date  of  merger  had  . 

$15,994,000 

10,169,000 

26,492,000 

August  2: 

Farmers  Bank  and  Trust,  N.A.,  Great  Bend,  Kansas  (17464),  with  . 

and  The  Kinsley  Bank,  Kinsley,  Kansas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$135,748,000 

30,766,000 

163,109,000 

Louisiana 

March  9: 

Whitney  National  Bank,  New  Orleans,  Louisiana  (14977),  with  . 

and  First  National  Bank  in  Saint  Mary  Parish,  Morgan  City,  Louisiana  (13851),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$2,812,811,000 

237,983,000 

3,050,794,000 

August  26: 

Hibernia  National  Bank,  New  Orleans,  Louisiana  (13688),  with  . 

and  The  Calcasieu  Marine  National  Bank  of  Lake  Charles,  Lake  Charles,  Louisiana  (14228),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$7,192,071,000 

773,606,000 

7,925,677,000 

October  1: 

Hibernia  National  Bank,  New  Orleans,  Louisiana  (13688),  with  . 

and  St.  Bernard  Bank  and  Trust  Company,  Arabi,  Louisiana,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$7,192,071,000 

259,645,000 

7,451,716,000 

Maryland 

August  29: 

Sandy  Spring  National  Bank  of  Maryland,  Olney,  Maryland  (5561),  with  . 

and  Bank  of  Annapolis,  Annapolis,  Maryland,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$817,759,000 

81,036,000 

898,795,000 

New  Jersey 

May  1: 

Fleet  Bank,  N.A.,  Jersey  City,  New  Jersey  (374),  with  . 

and  Fleet  Bank  of  New  York,  N.A.,  Schenectady,  New  York  (22836),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$27,819,000 

1,578,000 

30,398,000 

Oklahoma 

September  20: 

First  Fidelity  Bank,  N.A.,  Oklahoma  City,  Oklahoma  (17045),  with  . 

and  Community  Bank  and  Trust  Company,  Warr  Acres,  Oklahoma,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$276,937,000 

217,092.000 

497,424,000 
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Mergers  consummated  involving  two  or  more  nonaffiliated  operating  banks,  Januarg  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  assets 

Pennsylvania 

January  12: 

Community  Banks,  N  A  ,  Millersburg,  Pennsylvania  (2252),  with  . 

and  The  Citizens  National  Bank  of  Ashland,  Ashland,  Pennsylvania  (2280),  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had . 

$317,536,000 

63,036,000 

380,552,000 

March  1: 

The  Citizens  National  Bank  of  Lansford,  Lansford,  Pennsylvania  (7051),  with  . 

and  Merchants  Bank,  Honesdales,  Pennsylvania,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$79,706,000 

65,106,000 

144,812,000 

Tennessee 

January  31. 

First  Union  National  Bank  of  Tennessee,  Nashville,  Tennessee  (22649),  with . 

and  Brentwood  National  Bank,  Brentwood,  Tennessee  (21490),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$1,969,725,000 

117,006,000 

2,100,569,000 

Texas 

December  31 .  1995: 

First  State  Bank,  N.A.,  Abilene,  Texas  (17614),  with  . 

and  Peoples  National  Bank,  Winters,  Texas  (18234),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$113,119,000 

7,555,000 

120,009,000 

January  22: 

The  First  National  Bank  of  Fabens,  Fabens,  Texas  (1 1700),  with  . 

and  The  Bank  of  El  Paso,  El  Paso,  Texas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$104,348,000 

31,691,000 

134,444,000 

February  29: 

Surety  Bank,  N.A.,  Lufkin,  Texas  (15187),  with . 

and  First  National  Bank  in  Midlothian,  Midlothian,  Texas  (13670),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  charter  had . 

$119,471,000 

51,984,000 

171,189,000 

March  1: 

Boatmen’s  First  National  Bank  of  Amarillo,  Amarillo,  Texas  (4214),  with  . 

and  Tom  Green  National  Bank,  San  Angelo,  Texas  (18347),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$1,515,460,000 

72,717,000 

1,592,123,000 

March  15: 

Charter  National  Bank-Colonial,  Houston,  Texas  (16493),  with  . 

and  Cypress  National  Bank,  Houston,  Texas  (18401),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$182,790,000 

20,021,000 

201,022,000 

April  15: 

The  East  Texas  National  Bank  of  Palestine,  Palestine,  Texas  (12556),  with  . 

and  American  Bank,  Huntsville,  Texas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$58,492,000 

34,149,000 

92,024,000 

May  30: 

Boatmen's  First  National  Bank  of  Amarillo,  Amarillo,  Texas  (4214),  with  . 

and  Peoples  Bank  and  Trust,  Borger,  Texas,  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had . 

$1,596,274,000 

22,316,000 

1,618,690,000 

June  7 

The  Frost  National  Bank,  San  Antonio,  Texas  (5179),  with  . 

and  Park  National  Bank  of  Houston,  Houston,  Texas  (18349),  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had . 

$3,996,031,000 

226,357,000 

4,207,022,000 

November  23 

The  Stone  Fort  National  Bank  of  Nacognoches,  Nacognoches,  Texas  (6627),  with  . 

and  Security  National  Bank,  Nacognoches,  Texas  (17107),  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  . 

$125,766,000 

36,920,000 

162,686,000 

Virginia 

December  16 

Premier  Bank-Central,  N  A  ,  Honaker,  Virginia  (22946),  with  . 

and  Big  Stone  Gap  Bank  and  Trust  Company,  Big  Stone  Gap,  Virginia,  with 
merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$306,626,000 

22,900.000 

306,626,000 

188  Quarterly  Journal,  Vol  16,  Mo.  1,  March  1997 

Florida 

June  1: 


Mergers  consummated  involving  nonaffiliated  national  banks  and  savings  and  loans, 
_ Januarg  1  to  December  31,  1 996 _ 

Title  and  location  of  institutions 


Total  eissets 


First  Union  National  Bank  of  Florida,  Jacksonville,  Florida  (17695),  with  . 

and  Society  First  Federal  Savings  Bank,  Fort  Myers,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$35,987,000,000 
1 ,469,000,000 
37,086,000,000 


July  30: 

Liberty  National  Bank,  Bradenton,  Florida  (21613),  with  . 

and  Key  Florida  Bank,  F.S.B.,  Bradenton,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$94,248,000 

89,126,000 

183,374,000 


Georgia 

April  26: 

Wachovia  Bank  of  Georgia,  N.A.,  Augusta,  Georgia  (1559),  with  . 

and  Southern  Heritage  Savings  Bank,  Athens,  Georgia,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$16,987,426,000 

3,500,000 

16,991,351,000 


North  Carolina 

January  1 1: 

First  Union  National  Bank  of  North  Carolina,  Charlotte,  North  Carolina  (15650),  with  .  . 

and  Raleigh  Federal  Savings  Bank,  F.S.B.,  Raleigh,  North  Carolina,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$24,663,875,000 

815,072,000 

25,553,004,000 


Virginia 

March  14: 

American  National  Bank  and  Trust  Company,  Danville,  Virginia  (9343),  with  . 

and  Mutual  Savings  Bank,  F.S.B.,  Danville,  Virginia,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$302,481,000 

83,936,000 

386,417,000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  eissets 

Arizona 

July  1: 

Wells  Fargo  Bank  (Arizona),  N  A.,  Phoenix,  Arizona  (22863),  with  . 

and  First  Interstate  Bank,  N  A  ,  Phoenix,  Arizona  (22992),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$4,307,539,000 

1,162,657,000 

5,592,860,000 

Arkansas 

May  1: 

First  National  Bank  in  West  Memphis,  West  Memphis,  Arkansas  (15194),  with  . 

and  First  National  Bank  in  Osceola,  Osceola,  Arkansas  (15313),  with . 

and  Union  Planters  Bank  of  East  Arkansas,  Earle,  Arkansas,  with . 

merged  under  charter  15194  and  title  “Union  Planters  Bank,  N.A."  The  merged  bank  at  date  of  merger  had  .... 

$62,159,000 

62,129,000 

112,896,000 

223,359,000 

California 

February  16: 

Alameda  First  National  Bank,  Alameda,  California  (15347),  with  . 

and  Centennial  Bank,  Castro  Valley,  California,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$356,000,000 

119,500,000 

475,500,000 

June  1: 

Wells  Fargo  Bank,  N.A.,  San  Francisco,  California  (1741),  with  . 

and  First  Interstate  Bank  of  Idaho,  N.A.,  Boise,  Idaho  (16237),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$76,031,015,000 

1,012,465,000 

101,558,186,000 

June  1: 

Wells  Fargo  Bank,  N.A  .  San  Francisco,  California  (1741),  with  . 

and  First  Interstate  Bank  of  Nevada,  N.A.,  Las  Vegas,  Nevada  (7038),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$76,031,015,000 

3,846,217,000 

101,558,186,000 

June  1: 

Wells  Fargo  Bank,  N.A.,  San  Francisco,  California  (1741),  with  . 

and  First  Interstate  Bank  of  New  Mexico,  N.A.,  Santa  Fe,  New  Mexico  (14543),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$76,031,015,000 

119,285,000 

101,558,186,000 

June  1: 

Wells  Fargo  Bank,  N  A.,  San  Francisco,  California  (1741),  with  . 

and  First  Interstate  Bank  of  Oregon,  N.A.,  Portland,  Oregon  (1553),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$76,031,015,000 

6,624,407,000 

101,558,186,000 

June  1: 

Wells  Fargo  Bank,  N.A.,  San  Francisco,  California  (1741),  with  . 

and  First  Interstate  Bank  of  Utah,  N.A.,  Salt  Lake  City,  Utah  (17241),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$76,031,015,000 

954,086,000 

101,558,186,000 

June  6 

Wells  Fargo  Bank,  N.A  ,  San  Francisco,  California  (1741),  with  . 

and  First  Interstate  Bank  of  Washington,  N.A.,  Seattle,  Washington  (3417),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$76,031,015,000 

5,519,062,000 

101,558,186,000 

July  1: 

Wells  Fargo  Bank,  N  A  .  San  Francisco,  California  (1741),  with  . 

and  Wells  Fargo  Bank  of  Arizona,  N.A.,  Phoenix,  Arizona  (3728),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$76,031,015,000 

8,758,262,000 

101,558,186,000 

September  1 

Bank  of  America  National  Trust  and  Savings  Association,  San  Francisco,  California  (13044),  with  . 

and  BankAmenca  National  Trust  Company,  New  York,  New  York  (17681),  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  . 

$163,398,000,000 

281,427,000 

163,589,427.000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Colorado 

March  18: 

FirstBank  of  Douglas  County,  N.A.,  Castle  Rock,  Colorado  (16471),  with  . 

and  The  Bank  of  Douglas  County,  Castle  Rock,  Colorado,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


Total  assets 


$56,853,000 

99,183,000 

151,142,000 


June  1: 

First  Interstate  Bank  of  Denver,  N.A.,  Denver,  Colorado  (12517),  with  . 

and  First  Interstate  Bank  of  Englewood,  N.A.,  Englewood,  Colorado  (15617),  with  .  .  . 
merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$1,686,032,000 

141,752,000 

1,471,910,000 


August  5: 

Norwest  Bank  Colorado,  N.A.,  Denver,  Colorado  (3269),  with  . 

and  Regional  Bank  of  Colorado,  N.A.,  Rifle,  Colorado  (22357),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$7,096,498,000 

57,451,000 

7,153,949,000 


Delaware 

December  1: 

Chase  Manhattan  Bank  USA,  N.A.,  Wilmington,  Delaware  (23160),  with  . 

and  Chase  Manhattan  Bank  USA,  N.A.,  Jericho,  Delaware  (20468),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$14,389,278,000 

7,887,123,000 

22,276,401,000 


District  of  Columbia 

August  19: 

Franklin  National  Bank  of  Washington,  DC,  Washington,  DC  (17899),  with  . 

and  Franklin  National  Bank  of  Virginia,  Washington,  DC  (21765),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$325,285,000 

30,036,000 

354,640,000 


Florida 

January  19: 

SunTrust  Bank,  North  Florida,  N.A.,  Jacksonville,  Florida  (17299),  with  . 

and  Ponte  Vedra  National  Bank,  Ponte  Vedra  Beach,  Florida  (21934),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$653,673,000 

87,017,000 

747,608,000 


January  29: 

The  Huntington  National  Bank  of  Florida,  Maitland,  Florida  (21058),  with  . 

and  The  Huntington  National  Bank  of  Lakeland,  Lakeland,  Florida  (23024),  with  .  .  .  . 
merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$597,637,000 

672,931,000 

1,210,568,000 


February  1: 

NationsBank,  N.A.  (South),  Atlanta,  Georgia  (13068),  with  . 

and  Bank  South,  Atlanta,  Georgia,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$16,100,000,000 

7,400,000,000 


April  19: 

Citizens  National  Bank  of  Leesburg,  Leesburg,  Florida  (14684),  with  . 

and  Citizens  First  Bank  of  Ocala,  Ocala,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$455,000,000 

41,000,000 

500,000,000 


June  29: 

Barnett  Bank  of  Jacksonville,  N.A.,  Jacksonville,  Florida  (9049),  with  . 

and  Barnett  Bank  of  the  St.  Johns,  St.  Augustine,  Florida,  with  . 

and  Barnett  Bank  of  the  Suncoast,  N.A.,  Brooksville,  Florida  (20625),  with  . 

and  Barnett  Bank  of  Tallahassee,  Tallahassee,  Florida,  with  . 

and  Barnett  Bank  of  Tampa,  Tampa,  Florida,  with . 

and  Barnett  Bank  of  the  Treasure  Coast,  Port  St.  Lucie,  Florida,  with . 

and  Barnett  Bank  of  Volusia  County,  Deland,  Florida,  with  . 

and  Barnett  Bank  of  West  Florida,  Pensacola,  Florida,  with 
and  Barnett  Banks  Trust  Company,  N.A.,  Jacksonville,  Florida  (16367),  with 
and  Barnett  Bank  of  Alachua  County,  N.A.,  Gainesville,  Florida  (16589),  with 
and  Barnett  Bank  of  Broward  County,  N.A.,  Fort  Lauderdale,  Florida  (22424),  with 
and  Barnett  Bank  of  Central  Florida,  N.A,  Orlando,  Florida  (14767),  with 


$3,407,839,000 

462.412.000 

785,936,000 

623,599,000 

2,772,544,000 

629,465,000 

1.462,105,000 

767,366,000 

82,061,000 

490,832,000 

4,639,542,000 

3,631,000,000 
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Mergers  consummated  inuoluing  two  or  more  affiliated  operating  banks,  January  1  to  December  3 1 ,  1996 


Title  and  location  of  banks 

June  29 

and  Barnett  Bank  of  Highlands  County,  Sebring,  Florida,  with  . 

and  Barnett  Bank  of  the  Keys,  Key  West,  Florida,  with  . 

and  Barnett  Bank  of  Lake  County,  N.A  ,  Eustis,  Florida  (14783),  with  .... 

and  Barnett  Bank  of  Lake  Okeechobee,  Okeechobee,  Florida,  with  . 

and  Barnett  Bank  of  Lee  County,  N.A.,  Fort  Myers,  Florida  (15050),  with 
and  Barnett  Bank  of  Manatee  County,  N.A.,  Bradenton,  Florida  (15318),  with 
and  Barnett  Bank  of  Martin  County,  N  A  ,  Stuart,  Florida  (15914),  with  .... 

and  Barnett  Bank  of  Naples,  Naples,  Florida,  with  . 

and  Barnett  Bank  of  Nassau  County,  Fernandina  Beach,  Florida,  with . 

and  Barnett  Bank  of  North  Central  Florida,  Lake  City,  Florida,  with  . 

and  Barnett  Bank  of  Northwest  Florida,  Fort  Walton  Beach,  Florida,  with  .  .  . 
and  Barnett  Bank  of  Palm  Beach  County,  West  Palm  Beach,  Florida,  with  .  . 

and  Barnett  Bank  of  Pasco  County,  Port  Richey,  Florida,  with  . 

and  Barnett  Bank  of  Polk  County,  Lakeland,  Florida,  with  . 

and  Barnett  Bank  of  South  Florida,  N.A.,  Miami,  Florida  (13828),  with  .... 
merged  under  charter  9049  and  title  “Barnett  Bank  of  Jacksonville,  N.A." 
The  merged  bank  at  date  of  merger  had  . 


Total  assets 


427,948,000 

339,937,000 

427,831,000 

198,897,000 

945.538,000 

906,859,000 

376,527,000 

860,808,000 

104,639,000 

260,400,000 

285,770,000 

2,969,272,000 

1,066,479,000 

946,968,000 

4,957,791,000 

28,891,021,000 


August  30: 

Fleet  Trust  Company,  N.A.,  Stuart,  Florida  (20451),  with  . 

and  Fleet  Trust  Company  of  Florida,  N.A.,  Naples,  Florida  (21410),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$3,886,000 

2,788,000 

6,674,000 


August  31: 

CNB  National  Bank,  Lake  City,  Florida  (20496),  with  . 

and  Farmers  and  Dealers  Bank,  Lake  Butler,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$176,702,000 

48,373,000 

225,682,000 


September  28: 

Barnett  Bank  of  Jacksonville,  N.A.,  Jacksonville,  Florida  (9049),  with  . 

and  Barnett  Bank  of  Marion  County,  N.A.,  Ocale,  Florida  (10578),  with  . 

and  Barnett  Bank  of  Pinellas  County,  St.  Petersburg,  Florida,  with  . 

and  Barnett  Bank  of  Southwest  Florida,  Sarasota,  Florida,  with . 

merged  under  charter  9049  and  title  “Barnett  Bank  of  Jacksonville,  N.A." 

The  merged  bank  at  date  of  merger  had  . 

September  30: 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  . 

and  Heritage  National  Bank,  Fort  Myers,  Florida  (2191 1),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

October  25: 

Whitney  National  Bank  of  Florida,  Pensacola,  Florida  (23161),  with  . 

and  American  Bank  and  Trust,  Pensacola,  Florida,  with  . 

and  Liberty  Bank,  Pensacola,  Florida,  with  . 

merged  under  charter  23161  and  title  “Whitney  National  Bank  of  Florida." 

The  merged  bank  at  date  of  merger  had . 

Georgia 

April  1: 

Wachovia  Bank  of  Georgia,  N.A  ,  Atlanta,  Georgia  (1559),  with . 

and  The  First  National  Bank  of  Henry  County,  Stockbridge,  Georgia  (21983),  with 

and  Wachovia  Interim  National  Bank,  Augusta,  Georgia  (23078),  with . 

merged  under  charter  1559  and  title  “Wachovia  Bank  of  Georgia,  N.A." 

The  merged  bank  at  date  of  merger  had  . 


$28,891,021,000 

615,413,000 

3,477,644,000 

1,901,250,000 

34,885,328,000 


$4,272,822,000 

89,211,000 

4,362,033,000 


$109,715,000 

58,748,000 

50,967,000 

109,715,000 


$16,987,000,000 

34,980,000 

120,000 

17,025,880,000 


April  15 

SouthTrust  Bank  of  Georgia,  N.A  .  Atlanta,  Georgia  (22520),  with  . 

and  The  Northside  Bank  and  Trust  Company,  Rosweil,  Georgia,  with 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 


$4,887,355,000 

98.915,000 

4,986,270.000 


June  30 

First  South  Bank  of  Middle  Georgia,  N  A  ,  Macon,  Georgia  (22531),  with 
and  First  South  Bank.  N  A  .  Fort  Valley.  Georgia  (21032),  with 
merged  under  charter  22531  and  title  First  South  Bank,  N  A 
The  merged  bank  at  date  of  merger  had 


$42,799,000 

105.333.000 

165.486.000 


192  Quarterly  Journal,  Vol.  16,  Mo.  1,  March  1997 


Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  3 1 ,  1996 


Title  and  location  of  banks 

Total  assets 

Illinois 

November  15,  1995 

Aetna  Bank,  N.A.,  Chicago,  Illinois  (23005),  with 

and  Belmont  National  Bank  of  Chicago,  Chicago,  Illinois  (14540),  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$120,087,000 

191,782,000 

311,869,000 

December  13,  1995: 

The  Peoples  National  Bank  of  McLeansboro,  McLeansboro,  Illinois  (9408),  with 
and  Wayne  County  Bank  and  Trust  Company,  Fairfield,  Illinois,  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$107,602,000 

53,865,000 

161,467,000 

February  19: 

Grand  National  Bank,  Crystal  Lake,  Illinois  (14935),  with 
and  First  National  Bank  of  Niles,  Niles,  Illinois  (16072),  with 
and  Grand  National  Bank,  Waukegan,  Illinois  (15978),  with 
and  Grand  National  Bank,  Crete,  Illinois  (16249),  with 

merged  under  charter  14935  and  title  “Grand  National  Bank."  The  merged  bank  at  date  of  merger  had . 

$240,000,000 

264,000,000 

269,000,000 

142,000,000 

915.000,000 

March  7: 

Norwest  Bank  Illinois,  N.A.,  Galesburg,  Illinois  (22636),  with . 

and  Canton  State  Bank,  Canton,  Illinois,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$290,026,000 

50,637,000 

340,663,000 

May  10: 

Commerce  Bank,  N.A.,  Peoria,  Illinois  (176),  with  . 

and  Commerce  Bank,  Bloomington,  Illinois,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$504,100,000 

441,433,000 

920,533,000 

May  17: 

Citizens  Bank  of  Illinois,  N.A.,  Mt.  Vernon,  Illinois  (14387),  with  . 

and  Du  Quoin  National  Bank,  Du  Quoin,  Illinois  (14626),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$415,727,000 

86,148,000 

500,925,000 

June  10: 

Aetna  Bank,  N.A.,  Chicago,  Illinois  (23005),  with . 

and  Lincoln  National  Bank,  Chicago,  Illinois  (14486),  with  . 

and  Commercial  National  Bank  of  Chicago,  Chicago,  Illinois  (14526),  with  . 

and  River  Forest  State  Bank  and  Trust  Company,  River  Forest,  Illinois,  with  . 

merged  under  charter  23005  and  title  “Corus  Bank,  N.A."  The  merged  bank  at  date  of  merger  had  . 

$320,971,000 

384,840,000 

419,187,000 

344,950,000 

1,464,223,000 

July  20: 

First  National  Bank  of  Chicago,  Chicago,  Illinois  (8),  with  . 

and  NBD  Bank,  Wheaton,  Illinois,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$50,042,373,000 

4,797,745,000 

54,933,702,000 

August  2: 

Amcore  Bank,  N.A.,  Mendota,  Mendota,  Illinois  (13611),  with  . 

and  Amcore  Bank  Gridley,  Gridley,  Illinois,  with  . 

and  Amcore  Bank  Princeton,  Princeton,  Illinois,  with  . 

and  Amcore  Bank,  N.A.,  Peru,  Peru,  Illinois  (13903),  with . 

merged  under  charter  13611  and  title  “Amcore  Bank,  N.A.,  North  Central. 

The  merged  bank  at  date  of  merger  had  . 

$178,567,000 

19,214,000 

170,940,000 

60,911,000 

430,078,000 

September  4: 

The  First  National  Bank  of  Wilmington,  Wilmington,  Illinois  (177),  with 

and  Beverly  Bank,  Chicago,  Illinois,  with  . 

and  Beverly  Bank  Matteson,  Matteson,  Illinois,  with  . 

and  Beverly  Bank  of  Lockport,  Lockport,  Illinois,  with . 

merged  under  charter  177  and  title  “Beverly  National  Bank.  The  merged  bank  at  date  of  merger  had 

$97,000,000 

318,000,000 

155,000,000 

33,000.000 

603,000,000 

October  4: 

The  First  National  Bank  of  Danville,  Danville,  Illinois  (113),  with 

and  The  First  National  Bank  of  Westville,  Westville,  Illinois  (7500),  with 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$124,246,000 

23,737,000 

145,050,000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  3 1 ,  1996 


Title  and  location  of  banks 

Total  cissets 

October  5 

Marquette  National  Bank,  Chicago,  Illinois  (14504),  with  . 

and  Orland  State  Bank,  Orland  Park,  Illinois,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$892,540,000 

194,077,000 

1,086,617,000 

November  30: 

First  Midwest  Bank,  N.A.,  Moline,  Illinois  (13660),  with  . 

and  First  Midwest  Bank/Quad  Cities,  N.A.,  Moline,  Illinois  (22985),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$2,653,425,000 

222,102,000 

2,875,527,000 

Indiana 

January  7: 

Society  Bank,  N.A  ,  Angola,  Indiana  (23023),  with  . 

and  Society  National  Bank  Indiana,  South  Bend,  Indiana  (206),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$1,176,471,000 

3,822,419,000 

4,998,890,000 

April  12: 

The  Merchants  National  Bank  of  Terre  Haute,  Terre  Haute,  Indiana  (13938),  with  . 

and  One  National  Bank,  Terre  Haute,  Indiana  (23076),  with . 

merged  under  charter  23076  and  title  “The  Merchants  National  Bank  of  Terre  Haute." 

The  merged  bank  at  date  of  merger  had  . 

$360,000,000 

92,000,000 

452,000,000 

July  1: 

The  American  National  Bank  of  Vincennes,  Vincennes,  Indiana  (3864),  with  . 

and  Citizens  National  Bank  of  Linton,  Linton,  Indiana  (14258),  with  . 

merged  under  charter  3864  and  title  "Ambank  Indiana,  N.A."  The  merged  bank  at  date  of  merger  had  . 

$349,895,000 

59,721,000 

349,895,000 

October  25: 

Old  National  Bank  in  Evansville,  Evansville,  Indiana  (12444),  with  . 

and  Gibson  County  Bank,  Princeton,  Indiana,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$1,200,000,000 

78,000,000 

1,200,000,000 

Iowa 

July  15: 

Nevada  National  Bank,  Nevada,  Iowa  (14065),  with  . 

and  Security  Savings  Bank,  Williamsburg,  Iowa,  with . 

and  Valley  State  Bank,  Rock  Valley,  Iowa,  with  . 

merged  under  charter  14065  and  title  “Nevada  National  Bank."  The  merged  bank  at  date  of  merger  had  . 

$76,100,000 

60,100,000 

65,000,000 

222,500,000 

Kansas 

December  31 ,  1995: 

Auburn  National  Bank,  Auburn,  Kansas  (23038),  with  . 

and  Manhattan  National  Bank,  Manhattan,  Kansas  (22560),  with  . 

merged  under  charter  23038  and  title  “Security  National  Bank."  The  merged  bank  at  date  of  merger  had  . 

$21,522,000 

78,653,000 

100,303,000 

January  2 

The  Citizens  National  Bank,  Greenleaf,  Kansas  (10789),  with  . 

and  The  First  State  Bank  of  Lansing,  Lansing,  Kansas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$97,303,000 

15,093,000 

112,787,000 

Kentucky 

November  18,  1995 

Peoples  First  National  Bank  and  Trust  Company,  Paducah,  Kentucky  (12961),  with  . 

and  Liberty  Bank  and  Trust  Company,  Mayfield,  Kentucky,  with  . 

and  PFC  Interim  National  Bank,  Paducah,  Kentucky  (23057),  with  . 

merged  under  charter  12961  and  title  “Peoples  First  National  Bank  and  Trust  Company." 

The  merged  bank  at  date  of  merger  had  . 

$900,843,000 

147,195.000 

120,000,000 

1.048.134,000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  assets 

February  29: 

National  City  Bank  Kentucky,  Louisville,  Kentucky  (109),  with  .... 

and  The  First  State  Bank  and  Trust  Company  of  Manchester,  Manchester,  Kentucky,  with  . 

and  The  London  Bank  and  Trust  Company,  London,  Kentucky,  with  . 

and  Bank  of  Danville  and  Trust  Company,  Danville,  Kentucky,  with 

and  The  First  National  Bank  and  Trust  Company,  Nicholasville,  Kentucky  (1831),  with  . 

and  Richmond  Bank  and  Trust  Company,  Richmond,  Kentucky,  with  . 

and  First  National  Bank  and  Trust  Company  of  Woodford  County,  Versailles,  Kentucky  (16905),  with  . 

and  American  Fidelity  Bank  and  Trust  Company,  Corbin,  Kentucky,  with . 

merged  under  charter  109  and  title  "National  City  Bank  Kentucky."  The  merged  bank  at  date  of  merger  had 

$6,380,473,000 

76,748,000 

93,905,000 

97,267,000 

94,633,000 

109,261,000 

44,008,000 

69,046,000 

7,056,275,000 

March  11: 

Bank  One  Kentucky,  N.A.,  Louisville,  Kentucky  (14320),  with 

and  Bank  One  Southern  Indiana,  N.A.,  New  Albany,  Kentucky  (17837),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$3,599,430,000 

221,329,000 

4,429,149,000 

March  1 1: 

Bank  One  Kentucky,  N.A.,  Louisville,  Kentucky  (14320),  with  . 

and  Bank  One  Western  Kentucky,  N.A.,  Hopkinsville,  Kentucky  (22727),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$4,491,201,000 

221,915,000 

4,687,616,000 

September  14: 

Bank  One  Kentucky,  N.A.,  Louisville,  Kentucky  (14320),  with  . 

and  Bank  One  Lexington,  N.A.,  Lexington,  Kentucky  (14840),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$4,621,144,000 

1,652,365,000 

6,252,978,000 

Louisiana 

January  1: 

Hibernia  National  Bank,  New  Orleans,  Louisiana  (13688),  with  . 

and  The  First  National  Bank  of  Lake  Providence,  Lake  Providence,  Louis'ana  (6291),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$6,873,511,000 

53,290,000 

6,926,801,000 

January  15: 

Hibernia  National  Bank,  New  Orleans,  Louisiana  (13688),  with  . 

and  Bunkie  Bank  and  Trust  Company,  Bunkie,  Louisiana,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$6,749,220,000 

109,026,000 

6,858,246,000 

June  28: 

Citizens  National  Bank,  Hammond,  Louisiana  (14086),  with  . 

and  Bank  of  Gonzales,  Gonzales,  Louisiana,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$171,805,000 

124,436,000 

336,313,000 

October  31: 

Deposit  Guaranty  National  Bank  of  Louisiana,  Hammond,  Louisiana  (14086),  with  . 

and  Tuscaloosa  Commerce  Bank,  Denham  Springs,  Louisiana,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$339,916,000 

40,911,000 

386,368,000 

Maryland 

February  1: 

American  Trust  Bank,  N.A.,  Cumberland,  Maryland  (23045),  with  . 

and  American  Trust  Bank,  Cumberland,  Maryland,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$64,863,000 

326,644,000 

391,507,000 

November  12: 

The  First  National  Bank  of  Maryland,  Baltimore,  Maryland  (1413),  with  . 

and  The  First  National  Bank  of  Maryland,  DC,  Washington,  DC  (21218),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$7,655,763,000 

73,897,000 

7,729,660,000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  3 1 ,  1996 


Title  and  location  of  banks 

Total  assets 

Massachusetts 

April  1: 

Fleet  National  Bank  of  Connecticut,  Springfield,  Massachusetts  (1338),  with . 

and  Fleet  Bank,  N.A.,  Springfield,  Massachusetts  (22435),  with  . 

and  Fleet  Bank  of  Massachusetts,  N.A.,  Boston,  Massachusetts  (18677),  with  . 

and  Fleet  National  Bank  of  Massachusetts,  Boston,  Massachusetts  (15509),  with . 

and  Fleet  National  Bank,  Attleboro,  Massachusetts  (1302),  with . 

merged  under  charter  1338  and  title  “Fleet  National  Bank."  The  merged  bank  at  date  of  merger  had  . 

$17,630,000,000 

733,100,000 

11,055,000,000 

13,640,000,000 

11,798,000,000 

58,817,000,000 

June  28 

The  First  National  Bank  of  Boston,  Boston,  Massachusetts  (200),  with  . 

and  South  Boston  Savings  Bank,  Boston,  Massachusetts,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$40,273,929,000 

1,727,631,000 

41,882,469,000 

Minnesota 

January  1: 

Marquette  Bank,  N.A.,  Golden  Valley,  Minnesota  (22831),  with  . 

and  Marquette  Bank  Cannon  Falls,  Cannon  Falls,  Minnesota,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$868,268,000 

38,567,000 

905,240,000 

January  12: 

Northern  National  Bank,  Bemidji,  Minnesota  (8241),  with  . 

and  Blackduck  State  Bank,  Blackduck,  Minnesota,,  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$128,844,000 

23,216,000 

151,986,000 

April  19: 

The  First  National  Bank  of  International  Falls,  International  Falls,  Minnesota  (7380),  with  . 

and  The  First  National  Bank  of  Baudette,  Baudette,  Minnesota  (10710),  with  . 

merged  under  charter  7380  and  title  “Northern  National  Bank."  The  merged  bank  at  date  of  merger  had  . 

$80,227,000 

41,685,000 

121,912,000 

June  14: 

Norwest  Bank  Minnesota,  N.A.,  Minneapolis,  Minnesota  (2006),  with  . 

and  Ameribank,  Bloomington,  Minnesota,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$18,995,767,000 

155,387,000 

19,151,093,000 

July  12: 

Firstar  Bank  of  Minnesota,  N.A.,  Bloomington,  Minnesota  (16128),  with  . 

and  American  Bank,  N.A.,  St.  Paul,  Minnesota  (6828),  with  . 

and  American  Commercial  bank,  St.  Paul,  Minnesota,  with  . 

merged  under  charter  16128  and  title  "Firstar  Bank  of  Minnesota,  N.A." 

The  merged  bank  at  date  of  merger  had  . 

$2,400,000,000 

834,000,000 

295,000,000 

3,560,000,000 

December  13: 

Northern  National  Bank,  Nisswa,  Minnesota  (23074),  with . 

and  Northern  National  Bank,  Bemidji,  Minnesota  (8241),  with  . 

and  Northern  National  Bank,  Baxter,  Minnesota  (16599),  with  . 

and  Northern  National  Bank,  Pelican  Rapids,  Minnesota  (22882),  with  . 

merged  under  charter  23074  and  title  "Northern  National  Bank."  The  merged  bank  at  date  of  merger  had 

$2,219,000 

169,917,000 

51,114,000 

62,960,000 

285,157,000 

Missouri 

February  29 

Magna  Bank.  N  A  Brentwood,  Missouri  (23001),  with  . 

and  ISBT,  N  A  ,  East  Alton,  Missouri,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$4,826,009,000 

158,286,000 

4,994,536,000 

June  28 

Commerce  Bank,  N  A  ,  Kansas  City,  Missouri  (181 12),  with  . 

and  Commerce  Bank  of  Barry  County,  N.A  ,  Cassville,  Missouri  (20912),  with . 

and  Commerce  Bank,  Lawrence,  Missouri,  with  . 

and  Commerce  Bank  of  Joplin,  N  A  ,  Joplin,  Missouri  (21539),  with  . 

and  Commerce  Bank  of  Lebanon,  N  A  ,  Lebanon,  Missouri  (16950),  with  . 

and  Commerce  Bank,  N  A  ,  Columbia,  Missouri  (16949),  with 

and  Commerce  Bank,  N  A  .  Springfield,  Missouri  (21538),  with  . 

and  Commerce  Bank  of  St  Joseph,  N  A  ,  St  Joseph,  Missouri  (16947),  with 

merged  jnder  charter  18112  and  title  "Commerce  Bank,  N  A  "  The  merged  bank  at  date  of  merger  had 

$2,900,299,000 

83,760.000 

70,603.000 

147,178,000 

105,810.000 

377.611.000 

729,314.000 

322,924.000 

4.737,612.000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  assets 

October  18: 

Boatmen’s  First  National  Bank  of  Kansas  City,  Kansas  City,  Missouri  (22885),  with 
and  Bank  IV,  N.A.,  Wichita,  Kansas  (12490),  with 

merged  under  charter  22885  and  title  "Boatmen's  National  Bank."  The  merged  bank  at  date  of  merger  had 

$4,338,686,000 

4,923,462,000 

9,233,247,000 

October  23: 

Mercatile  Bank,  N.A.,  St.  Louis,  Missouri  (23172),  with 

and  Mercantile  Bank  of  St.  Louis,  N.A.,  St.  Louis,  Missouri  (21684),  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  .  . 

$217,639,000 

6,800,199,000 

7,448,097,000 

October  25: 

Commerce  Bank,  N.A.,  Kansas  City,  Missouri,  (18112)  with 

Commerce  Bank,  N.A.,  Manhattan,  Kansas  (4008),  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$4,476,947,000 

157,406,000 

4,629,353,000 

Nebraska 

November  20,  1995: 

First  Bank,  N.A.,  Omaha,  Nebraska  (22967),  with  . 

and  Southwest  Bank  and  Trust  Company  of  Omaha,  N.A.,  Omaha,  Nebraska  (22972),  with  . 

and  FBS  Interim  Bank,  F.S.B.,  Omaha,  Nebraska, w  ith 

merged  under  charter  22967  and  title  "First  Bank,  N.A.”  The  merged  bank  at  date  of  merger  had  . 

$234,021,000 

198,149,000 

454,800,000 

886,970,000 

February  20: 

Firstier  Bank,  N.A.,  Omaha,  Nebraska  (1633),  with  . 

and  First  Bank,  N.A.,  Omaha,  Nebraska  (22967),  with  . 

and  Firstier  Bank,  N.A.,  Lincoln,  Nebraska  (1768),  with  . 

and  Firstier  Bank,  N.A.,  Norfolk,  Nebraska  (13582),  with  . 

and  Firstier  Bank,  N.A.,  Scottsbluff,  Nebraska  (9581),  with  . 

merged  under  charter  1633  and  title  “First  Bank,  N.A.”  The  merged  bank  at  date  of  merger  had  . 

$1,690,900,000 

943,000,000 

1,113,300,000 

190,100,000 

273,500,000 

4,651,800,000 

February  29: 

The  First  National  Bank  of  York,  York,  Nebraska  (2683),  with . 

and  First  York  Savings  and  Loan  Association,  Hampton,  Nebraska,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$215,705,000 

60,000 

215,705,000 

November  25: 

The  First  National  Bank  of  Unadilla,  Unadilla,  Nebraska  (12225),  with  . 

and  Community  Savings  and  Loan  Association,  Syracuse,  Nebraska,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$20,172,000 

60,000 

20,172,000 

New  Jersey 

June  14: 

New  Jersey  National  Bank,  Ewing  Township,  New  Jersey  (1327),  with  . 

and  Meridian  Bank,  New  Jersey,  Cherry  Hill,  New  Jersey,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$6,245,047,000 

2,227,134,000 

8,471,661,000 

New  York 

January  2: 

Republic  National  Bank  of  New  York,  New  York,  New  York  (15569),  with  . 

and  Republic  Bank  for  Savings,  N.A.,  New  York,  New  York  (22931),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$32,548,378,000 

5,837,138,000 

38,319,655,000 

April  30: 

Republic  National  Bank  of  New  York,  New  York,  New  York  (15569),  with 

and  Republic  New  York  Trust  Company  of  Florida,  N.A.,  Miami,  Florida  (20489),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$38,319,655,000 

2,986,000 

38,321,768,000 

June  15: 

The  Chase  Manhattan  Bank,  N.A.,  New  York,  New  York  (2370),  with 

and  The  Chase  Manhattan  Bank  of  New  Jersey,  N.A.,  New  York,  New  York  (22884),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$99,349,000,000 

115,588,000 

99,349,000,000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  Januarg  1  to  December  3 1 ,  1996 


Title  and  location  of  banks 

Total  assets 

North  Carolina 

April  15: 

NationsBank,  N.A.,  Charlotte,  North  Carolina  (14448),  with  . 

and  NationsBank  Trust  Company,  N  A  ,  Washington,  North  Carolina  (21744),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$70,070,618,000 

58,400,000 

77,129,018,000 

North  Dakota 

February  1: 

Community  First  National  Bank,  Dickinson,  North  Dakota  (4384),  with  . 

and  Farmers  and  Merchants  Bank,  Beach,  North  Dakota,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$93,084,000 

44,139,000 

137,059,000 

Ohio 

June  17: 

Society  National  Bank,  Cleveland,  Ohio  (14761),  with  . 

and  KeyBank,  N.A.,  Bryan,  Ohio  (23023),  with  . . 

merged  under  charter  14761  and  title  “KeyBank,  N.A.”  The  merged  bank  at  date  of  merger  had  . 

$22,307,492,000 

4,734,585,000 

26,899,773,000 

June  13: 

Star  Bank,  N.A.,  Cincinnati,  Ohio  (24),  with  . 

and  Star  Bank,  N.A.,  Eastern  Indiana,  Richmond,  Indiana  (1988),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$7,907,731,000 

449,135,000 

8,356,866,000 

June  13: 

Star  Bank,  N  A  ,  Cincinnati,  Ohio  (24),  with  . 

and  Star  Bank,  N.A.,  Kentucky,  Covington,  Kentucky  (718),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$7,907,731,000 

743,738,000 

8,651,469,000 

Oklahoma 

June  10: 

First  National  Bank  and  Trust  Company  of  Ardmore,  Ardmore,  Oklahoma  (13677),  with  . 

and  Bank  of  Love  County,  Marietta,  Oklahoma,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$155,723,000 

23,037,000 

177,201,000 

July  17: 

Great  Plains  National  Bank,  Elk  City,  Oklahoma  (23049),  with  . 

and  The  First  National  Bank  of  Mangum,  Mangum,  Oklahoma  (5508),  with  . 

and  First  State  Bank  and  Trust  Company,  Hollis,  Oklahoma,  with  . 

merged  under  charter  23049  and  title  “Great  Plains  National  Bank."  The  merged  bank  at  date  of  merger  had  .  .  . 

$1,200,000 

29,119,000 

73,344,000 

102,424,000 

September  13: 

Bank  IV  Oklahoma,  N.A. ,  Tulsa,  Oklahoma  (18308),  with  . 

Boatmen's  First  National  Bank  of  Oklahoma,  Oklahoma  City,  Oklahoma  (21296),  with  . 

mrged  under  charter  18308  and  title  “Boatmen's  National  Bank  of  Oklahoma.” 

The  merged  bank  at  date  of  merger  had  . 

$2,433,000,000 

1,638,000,000 

4,068,590,000 

Oregon 

June  13: 

United  States  National  Bank  of  Oregon,  Portland,  Oregon  (4514),  with  . 

and  West  One  Bank  Oregon,  Portland,  Oregon,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$12,126,000,000 

852,713,000 

13,208,809,000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  31 ,  1996 


_  Title  and  location  of  banks 

Pennsylvania 
May  31: 

National  City  Bank  Pennsylvania,  Pittsburgh,  Pennsylvania  (23019),  with  . 

and  Integra  Trust  Company,  N.A.,  Punxsutawney,  Pennsylvania  (5702),  with . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


Total  assets 


$13,978,565,000 

37,514,000 

13,993,664,000 


June  27: 

CoreStates  Bank,  N.A.,  Philadelphia,  Pennsylvania  (1),  with 
and  Meridian  Bank,  Reading,  Pennsylvania,  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$21,576,881,000 

12,439,765.000 

34,012,182,000 


August  29: 

CoreStates  Bank,  N.A.,  Philadelphia,  Pennsylvania  (1),  with  . 

and  Delaware  Trust  Company,  Wilmington,  Delaware,  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

September  6: 

PNC  Bank,  N.A.,  Pittsburgh,  Pennsylvania  (252),  with  . 

and  Midlantic  Bank,  N.A.,  Newark,  New  Jersey  (1316),  with  . 

merged  under  charter  1316  and  title  “PNC  Bank,  N.A."  The  merged  bank  at  date  of  merger  had 

November  23: 

Mellon  Bank,  N.A.,  Pittsburgh,  Pennsylvania  (6301),  with  . 

and  Mellon  PSFS  (NJ),  N.A.,  Voorhees  Township,  New  Jersey  (16164),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 


$21,576,881,000 

1,413,287,000 

35,422,805,000 


$44,642,313,000 

12,708,774,000 

54,774,185,000 


$35,565,119,000 

189,922,000 

35,755,041,000 


December  6: 

CoreStates  Bank,  N.A.,  Philadelphia,  Pennsylvania  (1),  with  . 

and  New  Jersey  National  Bank,  Philadelphia,  Pennsylvania  (1327),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$17,224,340,000 

6,401,032,000 

22,736,935,000 


Tennessee 

March  1 1: 

First  American  National  Bank,  Nashville,  Tennessee  (3032),  with  . 

and  First  City  Bank,  Murfreesboro,  Tennessee,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$7,803,000,000 

231,350,000 

8,170,000,000 


August  29: 

Union  Planters  National  Bank,  Memphis,  Tennessee  (13349),  with  . 

and  Union  Planters  Bank,  N.A.,  Memphis,  Tennessee  (15194),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$2,114,663,000 

223,304,000 

2,337,967,000 


Texas 

January  31: 

Irving  National  Bank,  Irving,  Texas  (17911),  with  . 

and  First  Continental  Bank  of  Grand  Prairie,  N.A.,  Grand  Prairie,  Texas  (18625),  with 
merged  under  charter  17911  and  title  “Independent  National  Bank." 

The  merged  bank  at  date  of  merger  had  . 


$28,356,000 

21,979,000 

50,335,000 


February  1: 

Norwest  Bank  Texas,  N.A.,  Lubbock,  Texas  (14208),  with  . 

and  Norwest  Bank  Texas  Borger,  N.A.,  Borger,  Texas  (21273),  with  .  .  . 
and  Norwest  Bank  Texas  Canyon,  N.A.,  Canyon,  Texas  (14090),  with 
and  Norwest  Bank  Texas  Plainview,  N.A.,  Plainview,  Texas  (15132),  with 

and  Norwest  Bank  Texas  Post,  N.A.,  Post,  Texas  (9485),  with  . 

and  Norwest  Bank  Texas  Crane,  Crane,  Texas,  with  . 

and  Norwest  Bank  Texas  Denver  City,  Denver  City,  Texas,  with 

and  Norwest  Bank  Texas  Tulia,  N.A.,  Tulia,  Texas  (6298),  with . 

merged  under  charter  14208  and  title  “Norwest  Bank  Texas, N.A. 

The  merged  bank  at  date  of  merger  had  . 


$1,110,835,000 

58,025,000 

65,158,000 

123,832,000 

38,162,000 

19,050,000 

49,744.000 

62,485,000 

$1,496,060,000 


April  1: 

United  Bank  and  Trust,  N.A.,  Dallas,  Texas  (20420),  with 

and  Commercial  National  Bank  of  Dallas,  Dallas,  Texas  (15178),  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


$65,705,000 

54.739.000 

109,972.000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  3 1 ,  1996 


Title  and  location  of  banks 

Total  eissets 

April  12: 

Norwest  Bank  Texas  Wichita  Falls,  N  A  ,  Wichita  Falls,  Texas  (7617),  with . 

and  The  First  National  Bank  of  Henrietta,  Henrietta,  Texas  (13815),  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had . 

$31 1,404,000 
64,353,000 
375,757,000 

April  12 

Weatherford  National  Bank,  Weatherford,  Texas  (18280),  with  . 

and  Citizens  National  Bank  of  Weatherford,  Weatherford,  Texas  (2723),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$63,549,000 

97,972,000 

161,521,000 

April  22: 

Austin  Bank,  N  A  ,  Longview,  Texas  (18291),  with  . 

and  First  State  Bank,  Timpson,  Texas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$72,293,000 

28,573,000 

100,866,000 

July  1: 

Boatmen's  First  National  Bank  of  Amarillo,  Amarillo,  Texas  (4214),  with . 

and  First  State  Bank  of  Canadian,  Canadian,  Texas,  with  . 

mreged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$1,575,089,000 

39,157,000 

1,694,685,000 

July  12: 

Norwest  Bank  Texas,  South,  N.A.,  San  Antonio,  Texas  (10148),  with  . 

and  Union  National  Bank  of  Texas,  Laredo,  Texas  (14375),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$253,520,000 

241,044,000 

494,564,000 

August  15: 

NationsBank  of  Texas,  N.A.,  Dallas,  Texas  (21834),  with  . 

and  Charter  National  Bank  Houston,  Houston,  Texas  (15078),  with  . 

and  Charter  National  Bank  Colonial,  Houston,  Texas  (16493),  with  . 

and  University  National  Bank  Galveston,  Galveston,  Texas  (15630),  with  . 

merged  under  charter  21834  and  title  “NationsBank  of  Texas,  N.A." 

The  merged  bank  at  date  of  merger  had  . 

$48,368,000,000 

630,000,000 

250,000,000 

98,000,000 

49,359,000,000 

September  13: 

Norwest  Bank  Texas,  Waco,  N.A.,  Waco,  Texas  (2189),  with  . 

and  First  State  Bank  Hubbard,  Hubbard,  Texas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$274,151,000 

95,230,000 

369,381,000 

Utah 

June  21: 

First  Security  Bank  of  Utah,  N.A.,  Ogden,  Utah  (2597),  with  . 

and  First  Security  Bank  of  Idaho,  N.A.,  Boise,  Idaho  (14444),  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$6,296,988,000 

3,991,969,000 

10,190,190,000 

Virginia 

March  29 

The  Riggs  National  Bank  of  Washington,  DC,  McLean,  Virginia  (5046),  with  . 

and  The  Riggs  National  Bank  of  Virginia,  Merrifield,  Virginia  (21313),  with . 

and  The  Riggs  National  Bank  of  Maryland,  McLean,  Virginia  (21599),  with  . 

merged  under  charter  5046  and  title  “Riggs  Bank,  N.A."  The  merged  bank  at  date  of  merger  had . 

$4,075,482,000 

380,620,000 

215,912,000 

4,667,698,000 

Washington 

March  29 

Seattle-First  National  Bank,  Seattle,  Washington  (11280),  with  . 

and  Bank  of  America  Idaho,  N.A.,  Spokane,  Washington  (22398),  with . 

merged  under  charter  11280  and  title  "Bank  of  America  NW,  N.A."  The  merged  bank  at  date  of  merger  had 

$16,397,000,000 

448,013,000 

16,845,013,000 

June  13 

U  S  Bank  of  Washington,  N  A  .  Seattle,  Washington  (14394),  with  . 

and  West  One  Bank  Washington,  Seattle,  Washington,  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$7,054,844,000 

2,208.335.000 

7.054.844,000 

July  19 

U  S  Bank  of  Washington,  N  A  ,  Seattle,  Washington  (14394),  with  . 

and  West  One  Trust  Company  Washington,  Seattle,  Washington,  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$9,150,910,000 

233,000 

9.151.143.000 
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Mergers  consummated  involving  two  or  more  affiliated  operating  banks,  January  1  to  December  31 ,  1996 


Title  and  location  of  banks 

Total  assets 

West  Virginia 

January  1: 

Bank  One  Steubenville,  N.A.,  Wheeling,  West  Virginia  (13914)  with 

and  Bank  One  West  Virginia,  Wheeling,  N.A.,  Wheeling,  West  Virginia  (1424)  with 

and  Bank  One  West  Virginia,  New  Martinsville,  N.A.,  New  Martinsville,  West  Virginia  (5266)  with 

merged  under  charter  13914  and  title  “Bank  One  Wheeling-Steubenville,  N.A.” 

The  merged  bank  at  date  of  merger  had 

$266,823,000 

205,377,000 

44,483.000 

516,683,000 

January  27: 

United  National  Bank,  Parkersburg,  West  Virginia  (1427)  with 

and  United  National  Bank-South,  Beckley,  West  Virginia  (16002)  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$1,588,000 

188,000,000 

Wisconsin 

February  26: 

Firstar  Bank  Wisconsin  Rapids,  N.A.,  Wisconsin  Rapids,  Wisconsin  (14958),  with 
and  Firstar  Bank  Wausau,  N.A.,  Wausau,  Wisconsin  (14958)  with 
merged  under  charter  1998  and  title  “Firstar  Bank  Wausau,  N.A.” 

The  merged  bank  at  date  of  merger  had 

$190,000,000 

175,000,000 

364,000,000 
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Mergers  consummated  involving  affiliated  national  banks  and  savings  and  loan  associations, 

January  1  to  December  3 1 ,  1996  


Title  and  location  of  institutions 

Total  assets 

Alabama 

October  17: 

National  Bank  of  Commerce  of  Birmingham,  Birmingham,  Alabama  (18629),  with  . 

and  St  Clair  Federal  Savings  Bank,  Pell  City,  Alabama,  with . 

mreged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had . 

$473,272,000 

69,513,000 

549,304,000 

Florida 

March  29 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  . 

and  First  of  Englewood,  FSB  ,  Englewood,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$3,356,769,000 

140,644,000 

3,497,413,000 

April  1: 

FirstMerit  Trust  Company,  N.A.,  Naples,  Florida  (22037),  with  . 

and  FirstMerit  Bank,  F.S.B. ,  Clearwater,  Florida,  with  . 

merged  under  charter  22037  and  title  "FirstMerit  Bank,  N.A."  The  merged  bank  at  date  of  merger  had  . 

$2,754,000 

133,921,000 

136,675,000 

November  7: 

The  Chase  Manhattan  Private  Bank  (Florida),  N.A.,  Tampa,  Florida  (21177),  with  . 

and  Chemical  Bank,  F.S.B.,  Tampa,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$205,813,000 

139,406,000 

321,139,000 

November  22: 

SouthTrust  Bank  of  Florida,  N.A.,  St.  Petersburg,  Florida  (23021),  with  . 

and  Preferred  Bank,  F.S.B.,  Palmetto,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$3,799,487,000 

81,586,000 

3,981,515,000 

Georgia 

January  10: 

NationsBank,  N.A.  (South),  Atlanta,  Georgia  (13068),  with  . 

and  Citizens  Federal  Bank,  F.S.B.,  Miami,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$37,039,789,000 

4,715,847,000 

41,926,535,000 

March  15: 

SouthTrust  Bank  of  Georgia,  N.A.,  Atlanta,  Georgia  (22520),  with  . 

and  Bankers  First  Savings  Bank,  F.S.B.,  Augusta,  Georgia,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$3,699,118,000 

1,044,141,000 

4,743,259,000 

August  13: 

NationsBank,  N.A  (South),  Atlanta,  Georgia  (13068),  with  . 

and  Chase  Federal  Bank,  F.S.B.,  Miami,  Florida,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$46,070,330,000 

2,897,482,000 

53,850,328,000 

Illinois 

June  6: 

The  First  National  Bank  of  Chicago,  Chicago,  Illinois  (8),  with . 

and  First  Federal  Savings  Bank  of  Barrington,  Barrington,  Illinois,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$49,474,345,000 

79,204,000 

49,550,549,000 

August  2: 

National  Bank,  Hillsboro,  Illinois  (14510),  with . 

and  Security  Savings  Bank,  F.S.B.,  Hillsboro,  Illinois,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$107,493,000 

12,120,000 

1 19,518,000 

Kentucky 

March  29 

National  City  Bank  Kentucky,  Louisville,  Kentucky  (109),  with  . 

and  American  Fidelity  Bank,  FS  B.,  Harlan,  Kentucky,  with  . 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  . 

$7,677,274,000 

31,488,000 

7,701,040,000 

Maryland 

August  2 

The  First  National  Bank  of  Maryland,  Baltimore,  Maryland  (1413),  with  . 

and  Washington  Federal  Savings  Bank,  Herndon,  Virginia,  with 

merged  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 

$8,460,700,000 

796,141,000 

9,300.866,000 
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Mergers  consummated  involving  affiliated  national  banks  and  savings  and  loan  associations, 

January  1  to  December  31,1 996 


Title  and  location  of  institutions 

Total  cissets 

New  Hampshire 

October  25: 

BayBank  NH,  N.A.,  Derry,  New  Hampshire  (23104),  with 
and  BayBank,  F.S.B.,  Nashua,  New  Hampshire,  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$157,292,000 

625,045,000 

782,420,000 

New  Jersey 

June  28: 

Union  Center  National  Bank,  Union,  New  Jersey  (12425)  with 
and  Lehigh  Savings  Bank,  S.L.A.,  Union,  New  Jersey  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$348,000,000 

74,000,000 

422,000,000 

New  York 

February  29: 

Republic  National  Bank  of  New  York,  New  York,  New  York  (15569)  with 

and  Crossland  Federal  Savings  Bank,  Brooklyn,  New  York  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$32,500,000,000 

4,100,000,000 

36,400,000,000 

Oregon 

June  13: 

United  States  National  Bank  of  Oregon,  Portland,  Oregon  (4514)  with 
and  West  One  Bank  Oregon,  S  B.,  Portland,  Oregon,  with 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$12,126,000,000 

176,796,000 

13,208,809,000 

Pennsylvania 

May  14: 

First  National  Bank  of  Pennsylvania,  Greenville,  Pennsylvania  (249),  with  . 

and  Dollar  Savings  Association,  New  Castle,  Pennsylvania,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$958,475,000 

85,302,000 

1,048,677,000 

Tennessee 

October  1: 

Union  Planters  National  Bank,  Memphis,  Tennessee  (13349),  with  . 

and  Leader  Federal  Bank  of  Savings,  Memphis,  Tennessee,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  . 

$2,233,000,000 

3,158,000,000 

5,577,000,000 

Texas 

April  30: 

Charter  National  Bank  Houston,  Houston,  Texas  (15078),  with  . 

and  Charter  Bank,  S.S.B..  Houston,  Texas,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$478,460,000 

130,056,000 

600,204,000 

West  Virginia 

April  12: 

United  National  Bank,  Parkersburg,  West  Virginia  (1427),  with  . 

and  First  Empire  Federal  Savings  and  Loan  Association,  Charleston,  West  Virginia,  with  . 

merged  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 

$1,588,141,000 

374,924,000 

1,773,289,000 
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Applications  for  new  full-service  national  bank  charters,  approved  and  denied,  by  state, 

July  1  to  December  3 1 ,  1996 


Title  and  location  of  bank 

Approved 

Denied 

Arkansas 

Northwest  National  Bank,  Gravette  . 

The  Malvern  National  Bank,  Malvern . 

First  National  Bank  of  Sheridan,  Sheridan . 

August  7 
October  24 
October  24 

Calfornia 

Temecula  Valley  Bank,  N  A.,  Temecula  . 

Great  Western  Bank,  N.A.  (California)  Beverly  Hills . 

Mission  Community  Bank,  N  A  .  San  Luis  Obispo . 

First  National  Business  Bank,  Torrance . 

July  3 

August  2 
October  31 
December  12 

Colorado 

First  National  Bank  of  Boulder  County,  Boulder . 

October  1 1 

Florida 

Great  Western  Bank,  N.A.  (Florida)  Lake  Worth . 

Whitney  National  Bank  of  Florida,  Pensacola . 

August  2 

August  27 

Georgia 

Premier  National  Bank,  Dalton  . 

Eagle  National  Bank,  Stockbridge . 

August  27 
December  13 

Illinois 

TCF  Bank  Illinois,  N.A.,  Oak  Brook  . 

Barrington  Bank  and  Trust  Company,  N.A.,  Barrington  . 

Metrobank  -  Illinois,  N.A.,  East  Moline . 

July  18 

October  30 
December  10 

Maryland 

County  National  Bank,  Pasadena  . 

October  25 

Michigan 

Great  Lakes  Bank  Michigan,  N.A.,  Ann  Arbor  . 

Old  Kent  Bank,  N.A.,  Jonesville  . 

July  18 
December  24 

Minnesota 

TCF  Bank  Minnesota,  N.A..  Minneapolis . 

Centennial  National  Bank,  Walker . 

First  American  Bank,  N.A  ,  Moorhead . 

July  18 

August  6 
October  24 

Missouri 

Chester  National  Bank  of  Missouri,  Perryville  . 

August  15 

Nebraska 

UMB  Bank  Omaha,  N  A  ,  Omaha  . 

November  21 

Oklahoma 

First  Heritage  National  Bank,  Ada . 

Bank  of  the  Lakes,  N.A.,  Owasso  . 

July  2 

December  12 

Pennsylvania 

Keystone  National  Bank,  Lancaster . 

September  10 

South  Dakota 

Security  National  Bank  of  South  Dakota,  Dakota  Dunes  . 

November  27 

Texas 

Bank  of  Tanglewood,  N.A  ,  Houston  . 

Dallas  National  Bank,  Dallas . 

Liberty  National  Bank,  Granbury . 

August  30 
October  1 
October  16 

Wisconsin 

TCF  Bank  Wisconsin,  N  A  ,  Milwaukee 

July  18 
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Applications  [or  new  limited-purpose  national  bank  charters,  approved  and  denied,  by  state, 

July  1  to  December  3 1 ,  1996 


Title  and  location  of  bank 

Type  of  bank 

Approved 

Denied 

Delaware 

First  Union  Trust  Company,  N.A.,  Wilmington 

PNC  National  Bank,  Wilmington  .  .  . 

Trust 

Credit  card 

November  14 
December  13 

Massachusetts 

Boston  Equiserve  Trust  Company,  N.A.,  Falls  City 

Trust 

August  21 

New  Plampshire 

BankBoston  (NH),  N.A.,  Nashua  .  .  . 

Credit  card 

December  20 

New  Mexico 

DSRM  National  Bank,  Albuquerque 

Credit  card 

July  13 

Ohio 

Mid  Am  Private  Trust,  N.A.,  Cincinnati  .... 

Trust 

December  1 1 

South  Dakota 

Fingerhut  National  Bank,  Sioux  Falls . 

United  Credit  National  Bank,  Sioux  Falls  . 

Credit  card 
Credit  card 

July  18 
November  25 

Texas 

Charter  Trust  Company,  N.A.,  Houston  . 

Trust 

August  22 

Utah 

Chevron  Credit  Bank,  N.A.,  Murray  . 

Credit  card 

November  13 

Virginia 

Mainstreet  Trust  Company,  N.A.,  Martinsville . 

FMB  Trust  Company,  N.A.,  McLean . 

Trust 

Trust 

July  12 
December  31 

Wisconsin 

First  Financial  Card  Services  Bank,  N.A.,  Stevens  Point  . 

Credit  card 

July  1 
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New  full-service  national  bank  charters  issued,  July  1  to  December  3 1 ,  1996 


Title  and.  location  of  bank 

— 

Charter  number 

Date  opened 

Arkansas 

Northwest  National  Bank.  Gravette  . 

23126 

October  16 

The  Malvern  National  Bank,  Malvern . 

23202 

December  6 

First  National  Bank  of  Sheridan,  Sheridan  . 

23200 

December  6 

California 

Temecula  Valley  Bank,  N.A.,  Temecula  . 

23109 

December  16 

Florida 

Community  Bank  of  Naples,  N.A.,  Naples . 

23030 

August  26 

Whitney  National  Bank  of  Florida,  Pensacola . 

23161 

October  25 

Georgia 

Premier  National  Bank,  Dalton . 

23127 

November  25 

Illinois 

Barrington  Bank  and  Trust  Company,  N.A.,  Barrington  . 

23216 

December  19 

Kansas 

Peoples  National  Bank,  Overland  Park  . 

23069 

July  1 

Kentucky 

Laurel  National  Bank,  London . 

23091 

June  28 

Citizens  National  Bank  of  Jessamine  County,  Nicholasville  . 

22998 

July  5 

Maryland 

First  Union  National  Bank  of  Maryland,  Rockville . 

23118 

July  1 1 

County  National  Bank,  Pasadena  . 

23185 

December  19 

Mississippi 

The  First  National  Bank  of  South  Mississippi,  Hattiesburg  . 

22949 

August  5 

Montana 

Montana  First  National  Bank,  Kalispell . 

23010 

July  18 

United  Bank  of  Columbus,  N.A.,  Columbus . 

22913 

October  1 

Nebraska 

Platte  Valley  National  Bank,  Scottsbluff  . 

23124 

July  22 

Oklahoma 

Great  Plains  National  Bank,  Elk  City  . 

23049 

July  17 

The  First  National  Bank  of  Grove,  Grove  . 

22820 

September  4 

First  National  Bank  of  Edmond,  Edmond . 

22957 

November  1 

South  Carolina 

National  Bank  of  York  County,  Rock  Hill  . 

23063 

July  1 1 

Beach  First  National  Bank,  Myrtle  Beach . 

22995 

September  23 

First  National  Bank  of  the  Carolinas,  Gaffney . 

23073 

October  18 

Texas 

First  Citizens  Bank,  N  A  ,  Dallas  . 

23050 

July  8 

State  National  Bank  of  West  Texas,  Lubbock . 

23117 

October  1 

Bank  of  Tanglewood,  N  A  ,  Houston  . 

23135 

December  10 

Virginia 

July  1 

Patriot  Bank,  N  A  .  Fredericksburg  . 

23088 

Central  National  Bank,  Lynchburg . 

23087 

July  1 

Shenandoah  National  Bank,  Staunton . 

23085 

July  1 

Mountain  National  Bank,  Galax . 

23084 

July  1 
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New  limited-purpose  national  bank  charters  issued,  July  1  to  December  3 1 ,  1996 


Title  and  location  of  bank 

Charter  number 

Date  opened 

Delaware 

PNC  National  Bank,  Wilmington  (credit  card) 

23227 

December  20 

Indiana 

Horizon  Investment  Management,  N.A.,  Michigan  City  (trust) 

23138 

October  4 

Iowa 

First  Citizens  Trust  Company,  N.A.,  Mason  City  (trust) 

23062 

July  1 

New  Mexico 

DSRM  National  Bank,  Albuquerque 

23097 

October  1 

Ohio 

First  Financial  Services  Group,  N.A.,  Zanesville  (trust) 

23100 

July  19 

South  Dakota 

Fingerhut  National  Bank,  Sioux  Falls  (credit  card) 

23083 

November  1 1 

Utah 

Chevron  Credit  Bank,  N.A.,  Murray  (credit  card)  .... 

23139 

December  13 

Wisconsin 

First  Financial  Card  Services  Bank,  N.A.,  Stevens  Point  (credit  card)  . 

23125 

July  19 
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State-chartered  banks  converted  to  full-service  national  banks,  July  1  to  December  3 1 ,  1996 


Title  and  location  of  bank 

Effective  date 

Total  assets 

California 

Borrego  Springs  Bank,  N  A 

(23162),  conversion  of  Borrego  Springs  Bank,  Borrego  Springs  . 

December  24 

33,366,000 

Delaware 

Chase  Manhattan  Bank  USA,  N.A. 

(23160),  conversion  of  The  Chase  Manhattan  Bank  (USA),  Wilmington . 

August  19 

9,519,969,000 

Kansas 

Farmers  National  Bank  of  Kansas 

(23191),  conversion  of  The  Farmers  State  Bank  of  Walnut,  Kansas,  Walnut,  Kansas . 

Douglass  National  Bank  (23180),  conversion  of  The  Douglass  Bank,  Kansas  City . 

October  28 
November  7 

12,759,000 

62,755,000 

Minnesota 

Marquette  Capital  Bank,  N  A 

(23153),  conversion  of  Marquette  Capital  Bank,  Minneapolis  . 

Landmark  Community  Bank,  N.A., 

(23193),  conversion  of  First  State  Bank  of  Isanti,  Isanti . 

September  1 

December  18 

91,542,000 

40,065,000 

Missouri 

Mercantile  Bank,  N.A.  (23172), 

conversion  of  Mercantile  Bank  of  Jefferson  County,  High  Ridge  . 

October  22 

217,639,000 

New  Hampshire 

Connecticut  River  Bank,  N.A.  (23137),  conversion  of  Connecticut  River  Bank,  Charlestown  .  . 

October  1 

91,603,000 

South  Dakota 

Valley  Bank,  N.A.  (23068),  conversion  of  Valley  Bank,  Elk  Point  . 

August  1 

60,212,000 

Tennessee 

SouthTrust  Bank  of  Tennessee,  N.A., 

(23156),  conversion  of  SouthTrust  Bank  of  Tennessee,  Nashville . 

October  1 

221,344,000 
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Nonbanking  institutions  converted  to  futl-service  national  banks,  July  1  to  December  31 ,  1996 


Title  and  location  of  bank 

Effectiue  date 

Total  assets 

Illinois 

Heartland  National  Bank  (23075), 

conversion  of  First  Federal  Savings  and  Loan  Association  of  Herrin,  Herrin 

June  28 

63,200,000 

Iowa 

First  Midwest  BankXQuad  Cities,  N.A. 

(22985),  conversion  of  Citizens  Federal  Savings  Bank,  F.S  B  Davenport 

November  30 

222,102,000 
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State-chartered  banks  converted  to  limited-purpose  national  banks,  July  1  to  December  3 1 ,  1996 


Title  and  location  of  bank 

Effective  date 

Total  assets 

Illinois 

Amcore  Investment  Group,  N  A 

(23166),  conversion  of  Amcore  Trust  Company,  Rockford . 

September  30 

5,821,309,000 

Washington 

First  Trust,  N  A.  (23133),  conversion  of  First  Trust  Washington,  Seattle  . 

July  15 

103,600,000 
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National  banks  converted  out  of  the  national  banking  system,  July  1  to  December  3 1 ,  1996 


Title  and  location  of  bank 

Effective  date 

Total  assets 

California 

California  National  Bank,  San  Francisco  (16908) 

November  18 

103,533,000 

Kansas 

The  Columbian  National  Bank  and  Trust  Company,  Topeka  (17800) 

December  1 

70,000,000 

Texas 

The  Royall  National  Bank  of  Palestine,  Palestine  (22639) 

July  16 

105,204,000 
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National  banks  merged  out  of  the  national  bank  system,  July  1  to  December  31 ,  1996 


Title  and  location  of  bank 

Charter  number 

Effective  date 

Arkansas 

Mercantile  Bank  of  North  Central  Arkansas,  N  A  ,  Flippin . 

18552 

August  15 

Mercantile  Bank  of  Heber  Springs,  N.A,  Heber  Springs . 

17489 

August  15 

Mercantile  Bank  of  Conwoy  County,  N  A  .  Morrilton . 

20219 

August  15 

Mercantile  Bank  of  Crawford  County,  N.A.,  Van  Buren . 

20191 

August  15 

California 

California  United  Bank,  N  A..  Encino . 

17258 

August  9 

Bank  of  the  Desert,  N A.  La  Quinta . 

18731 

September  12 

The  Bank  of  Commerce,  N.A.,  Auburn . 

17641 

September  13 

Florida 

Trade  National  Bank,  Miami . 

17753 

June  28 

Idaho 

U  S  Bank  of  Idaho,  N.A.,  Coeur  d’Alene . 

13331 

August  8 

Illinois 

Mid-America  National  Bank  of  Chicago,  Chicago . 

14789 

July  31 

Iowa 

Nevada  National  Bank,  Nevada . 

14065 

July  15 

Louisiana 

First  National  Bank  of  Denham  Springs,  Denham  Springs . 

15344 

August  15 

Massachusetts 

National  Bank  of  Fairhaven,  Fairhaven . 

490 

August  23 

Minnesota 

The  First  National  Bank  of  Elmore,  Elmore . 

5377 

July  1 

Missouri 

First  National  Bank  of  Platte  County,  Kansas  City . 

20579 

December  9 

Nebraska 

St.  Paul  National  National  Bank,  St.  Paul . 

13463 

July  1 

New  York 

The  Chase  Manhattan  Bank,  N.A.,  New  York . 

2370 

August  15 

North  Carolina 

SouthTrust  Bank  of  North  Carolina,  N.A.,  Raleigh . 

21968 

May  31 

Pennsylvania 

June  6 

The  Spring  Grove  National  Bank,  Spring  Grove . 

6536 

The  First  National  Bank  of  Garrett,  Garrett . 

6741 

June  25 

The  Moxham  National  Bank  of  Johnstown,  Johnstown . 

12098 

June  25 

Puerto  Rico 

Santander  National  Bank,  Bayamon . 

22229 

October  24 

Texas 

First  National  Bank.  Port  Neches . 

11799 

July  3 

Riverside  National  Bank,  Grand  Prairie . 

20421 

August  16 

Norwest  Bank  Texas,  Austin,  N.A  ,  Austin . 

18647 

September  23 

First  Heritage  Bank,  N  A  ,  Pittsburg . 

7376 

December  13 

Virginia 

November  14 

Crestar  Bank,  N  A  ,  Vienna . 

15605 

Wisconsin 

Firstar  Bank  Grantsburg,  N  A  ,  Grantsburg . 

22593 

March  18 

Firstar  Bank  Eau  Claire.  N  A  ,  Eau  Claire  . 

8281 

Marck  25 

Firstar  Bank  Rice  Lake.  N  A  ,  Rice  Lake  . 

6663 

April  15 

Firstar  Bank  Oshkosh,  N  A  ,  Oshkosh  . 

6604 

April  29 

Firstar  Bank  Fond  du  Lac,  N  A  ,  Fond  du  Lac 

13904 

May  13 

Firstar  Bank  Sheboygan,  N  A  ,  Sheboygan  . 

11150 

June  10 
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National  banks  in  voluntary  liquidation,  January  1  to  June  30,  1996 


Title  and  location  of  bank 

Charter  number 

Effectiue  date 

Nebraska 

The  First  National  Bank  of  Bayard,  Bayard 

9666 

May  15 
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Failed  national  banks  acquired  by  other  than  national  bank,  July  1  to  December  31 ,  1996 


Title  and  location  of  bank 

Charter  number 

Effective  date 

Texas 

The  First  National  Bank  of  the  Panhandle,  Panhandle . 

13070 

June  14 
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Federal  branches  and  agencies  of  foreign  banks  in  operation,  July  1  to  December  31 ,  1996 


In  operation 

July  1,  1996 

Opened 

July  1  -  December  31 

Closed 

July  1  -  December  31 

In  operation 
December  31,  1996 

Federal  branches 

California . 

4 

0 

1 

3 

Connecticut . 

0 

1 

0 

1 

Distict  of  Columbia . 

1 

0 

0 

1 

New  York . 

45 

0 

0 

45 

Washington . 

1 

0 

0 

1 

Limited  federal  branches 

California . 

7 

0 

0 

7 

District  of  Columbia . 

2 

0 

0 

2 

Illinois . 

1 

0 

1 

0 

New  York . 

5 

0 

1 

4 

Federal  agencies 

Florida . 

1 

0 

0 

1 

Illinois . 

1 

0 

0 

1 

Total  United  States . 

68 

1 

3 

66 
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Tables  are  provided  by  the  Financial  and  Statistical  Analysis  Division  and  include  data  for  nationally  chartered  FDIC-insured  commercial 
banks  that  file  a  quarter-end  call  report.  Data  for  the  current  period  are  preliminary  and  subject  to  revision  Figures  in  the  tables  may  not 

sum  to  totals  due  to  rounding. 


With  this  issue  of  the  Quarterly  Journal ,  these  Statistical  Tables  have  been  redesigned  and  enhanced  to  provide  more  detailed  and  useful 
information  on  the  balance  sheets  income  statements,  and  off-balance-sheet  activities  of  national  banks  Both  quarterly  and  year-to-date 
income  and  exDense  tables  will  now  be  published,  previously,  only  year-to-date  income  tables  were  published  Most  of  the  tables  will  now 
include  information  for  national  banks  by  asset  size  distribution  (less  than  $100  million,  $100  million  to  $1  billion,  $1  billion  to  $10  billion,  and 
areater  than  $10  billion)  and  for  all  commercial  banks,  previously,  state-by-state  data  were  published  These  changes  were  made  in  order  to 
provide  a  closer  facsimile  of  banks'  call  reports,  and  because  the  growth  of  interstate  branching  has  made  data  organized  by  the  geographic 
location  of  a  bank's  charter  less  meaningful.  The  number  of  national  banks  and  assets  of  national  banks  by  state  and  asset  size  are  shown 

in  the  last  two  tables 
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Assets,  liabilities,  and  capital  accounts  of  national  banks 
December  31 ,  1995,  and  December  3 1 ,  1996 

(Dollar  figures  in  millions) 


December  31, 

1995 

December  3 1 , 

1996 

Change 

December  31,  1995- 
December  31 ,  1996 
fully  consolidated 

Consolidated 

Consolidated 
foreign  and 
domestic 

foreign  and 
domestic 

Amount 

Percent 

Number  of  institutions  . 

2,858 

2,726 

(132) 

(4.62) 

Total  assets . 

$2,401017 

$2,528104 

$127,087 

5.29 

Cash  and  balances  due  from  depositories  . 

186,192 

207,369 

21,177 

11.37 

Noninterest-bearing  balances,  currency  and  coin  .  .  . 

137,353 

150,680 

13,327 

9.70 

Interest  bearing  balances  . 

48,839 

56,689 

7,8501 

6.07 

Securities . 

390,745 

380,790 

(9,955) 

(2.55) 

Held-to-maturity  securities,  amortized  cost . 

70,279 

70,267 

(12) 

(0.02) 

Available-for-sale  securities,  fair  value  . 

320,467 

310,524 

(9,943) 

(3.10 

Federal  funds  sold  and  securities  purchased . 

100,601 

91,775 

(8,826) 

(8.77) 

Net  loans  and  leases  . 

1,491,339 

1,609,233 

117,893 

7.91 

Total  loans  and  leases  . 

1,522,481 

1,641,201 

118,720 

7.80 

Loans  and  leases,  gross  . 

1,525,338 

1,643,715 

118,378 

7.76 

Less:  Unearned  income  . 

2,857 

2,515 

(342) 

(11.98) 

Less:  Reserve  for  losses  . 

31,142 

31,968 

826 

2.65 

Assets  held  in  trading  account  . 

90,935 

72,869 

(18,066) 

(19.87) 

Other  real  estate  owned  . 

3,396 

2,762 

(634) 

(18.68) 

Intangible  assets . 

22,289 

34,656 

12,367 

55.49 

All  other  assets . 

115,521 

128,651 

13,130 

11.37 

Total  liabilities  and  equity  capital  . 

2,401,017 

2,528,104 

127,087 

5.29 

Deposits  in  domestic  offices  . 

1,406,312 

1,525,672 

119,360 

8.49 

Deposits  in  foreign  offices  . 

289,505 

275,442 

(14,063) 

(4.86) 

Total  deposits . 

1,695817 

1,801,114 

105,297 

6.21 

Noninterest-bearing  deposits . 

361,906 

397,770 

35,864 

9.91 

Interest-bearing  deposits . 

1,333,911 

1,403,344 

69,432 

5.21 

Federal  funds  purchased  and  securities  sold . 

194,368 

183,787 

(10,581) 

(5.44) 

Demand  notes  issued  to  U.S.  Treasury . 

6,596 

10,456 

3,860 

58.52 

Other  borrowed  money . 

158,983 

175,548 

16,564 

10.42 

With  remaining  maturity  of  one  year  or  less  . 

98,775 

117,166 

18,391 

18  62 

With  remaining  maturity  of  more  than  one  year . 

60,208 

58,381 

(1,827) 

(3.03) 

Trading  liabilities  less  revaluation  losses . 

11,106 

8,695 

(2,411) 

(21.71) 

Mortgage  indebtedness  . 

1,020 

1,430 

410 

40.18 

Subordinated  notes  and  debentures  . 

28,705 

32,227 

3,523 

12.27 

114,707 

107,672 

(7,035) 

(6.13) 

Trading  liabilities  revaluation  losses  . 

47,420 

40,152 

(7,268) 

(15  33) 

67,287 

67,521 

233 

0.35 

189,714 

207,175 

17,461 

9.20 

Perpetual  preferred  stock . 

417 

504 

86 

20  69 

18,626 

17,976 

(650) 

(349) 

Net  undivided  profits  and  capital  reserves  . 

81,522 

96,406 

14,884 

18  26 

89,783 

92,999 

3,216 

3  58 

Cumulative  foreign  currency  translation  adjustment  . 

(634) 

(710) 

(76) 

NM 

Note:  NM  indicates  calculated  percent  change  is  not  meaningful 
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Quarterly  income  and  expenses  of  national  banks 
Fourth  quarter,  1 995  and  fourth  quarter,  1 996 

(Dollar  figures  in  millions) 


Fourth 

quarter 

1995 

Fourth 

quarter 

1996 

Change 

Fourth  quarter,  1995- 
fourth  quarter,  1996 
fully  consolidated 

Consolidated 
foreign  and 
domestic 

Consolidated 
foreign  and 
domestic 

Amount 

Percent 

Number  of  institutions . 

2,858 

2,726 

(132) 

(4.62) 

Net  income . 

$6,734 

$8,041 

$1,306 

19.40 

Net  interest  income . 

22,419 

24,354 

1,935 

8.63 

Total  interest  income  . 

44,045 

45,603 

1,558 

3.54 

On  loans . 

33,801 

35,628 

1,827 

5.41 

From  lease  financing  receivables . 

712 

933 

220 

30.96 

On  balances  due  from  depositories  . 

939 

828 

(HI) 

(11.79) 

On  securities . 

6,337 

6,212 

(125) 

(1.98) 

From  assets  held  in  trading  account . 

867 

707 

(160) 

(18.43) 

On  federal  funds  sold  and  securities  repurchased . 

1,388 

1,294 

(94) 

(6.78) 

Less:  Interest  expense . 

21,626 

21,249 

(377) 

(1.74) 

On  deposits . 

15,221 

15,257 

36 

0.23 

Of  federal  funds  purchased  and  securities  sold . 

2,755 

2,518 

(237) 

(8.61) 

On  demand  notes  and  other  borrowed  money . 

3,097 

2,883 

(214) 

(6.90) 

On  mortgage  indebtedness  and  capitalized  leases . 

26 

25 

(D 

(3.88) 

On  subordinated  notes  and  debentures . 

527 

565 

38 

7.23 

Less:  Provision  for  losses . 

2,026 

2,684 

658 

32.47 

Noninterest  income . 

13,470 

15,403 

1933 

14.35 

From  fiduciary  activities . 

1,748 

1,742 

(6) 

(0.33) 

Service  charges  on  deposits . 

2,552 

2,899 

347 

13.58 

Trading  revenue . 

798 

846 

48 

6.05 

From  interest  rate  exposures  . 

424 

481 

58 

13.58 

From  foreign  exchange  exposures . 

374 

380 

6 

1.69 

From  equity  security  and  index  exposures . 

56 

(42) 

(98) 

NM 

From  commodity  and  other  exposures  . 

(11) 

27 

38 

NM 

Other  foreign  transactions  gains/losses . 

(10) 

(8) 

2 

NM 

Total  other  noninterest  income . 

8,381 

9,923 

1,542 

18.39 

Gains/losses  on  securities . 

(46) 

181 

227 

NM 

Less:  Noninterest  expense . 

23,264 

24,680 

1,417 

6.09 

Salaries  and  employee  benefits . 

9,138 

9,803 

665 

7.28 

Of  premises  and  fixed  assets . 

2,887 

3,179 

292 

10.13 

Other  noninterest  expense . 

11,239 

11,698 

459 

4.08 

Income/loss  from  extraordinary  items . 

1 

0 

(1) 

(89.48) 

Less:  Total  income  taxes . 

3,820 

4,534 

714 

18.69 

Taxes  on  income  before  extraordinary  items . 

3,819 

4,534 

714 

18.70 

Taxes  on  income  from  extraordinary  items . 

0 

0 

(0) 

NM 

Memoranda: 

Net  operating  income  . 

6,785 

7,920 

1,134 

16.72 

Income  before  taxes  and  extraordinary  items . 

10,553 

12,574 

2,021 

19.15 

Income  net  of  taxes  before  extraordinary  items . 

6,734 

8,041 

1,307 

19  41 

Cash  dividends  declared  . 

7,525 

8,212 

687 

9.13 

Net  charge-offs  to  loan  and  lease  reserve  . 

2,284 

2,843 

559 

24  48 

Charge-offs  to  loan  and  lease  reserve . 

3,242 

3,897 

655 

20  21 

Less  Recoveries  credited  to  loan  and  lease  reserve 

958 

1,054 

96 

10  03 

f  totf;  MM  indicates  calculated  percent  change  is  not  meaningful 
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Year-to-date  income  and  expenses  of  national  banks 
Through  December  31 ,  1995  and  through  December  31,  1996 

(Dollar  figures  in  millions) 


December  31 , 

1995 

December  3 1 , 

1996 

Change 

December  31,  1995- 
December  31 ,  1996 
fully  consolidated 

Consolidated 
foreign  and 
domestic 

Consolidated 
foreign  and 
domestic 

Amount 

Percent 

Number  of  institutions  . 

2,858 

2,726 

(132) 

(4.62) 

Net  income  . 

$28,582 

$30,505 

$1,923 

6.73 

Net  interest  income . 

87,080 

94,568 

7,488 

8.60 

Total  interest  income  . 

170,100 

177,319 

7,220 

4.24 

On  loans  . 

129,359 

137,999 

8,640 

6.68 

From  lease  financing  receivables . 

2,538 

3,247 

709 

27.92 

On  balances  due  from  depositories  . 

4,011 

3,080 

(930) 

(23.19) 

On  securities  . 

25,285 

25,189 

(96) 

(0.38) 

From  assets  held  in  trading  account  . 

3,425 

2,975 

(449) 

(13.12) 

On  federal  funds  sold  and  securities  repurchased . 

5,483 

4,829 

(654) 

(11.93) 

Less:  Interest  expense  . 

83,020 

82,751 

(269) 

(0.32) 

On  deposits . 

58,358 

59,161 

803 

1.38 

Of  federal  funds  purchased  and  securities  sold . 

10,963 

9,929 

(1,034) 

(9.43) 

On  demand  notes  and  other  borrowed  money . 

11,609 

11,531 

(78) 

(0.68) 

On  mortgage  indebtedness  and  capitalized  leases  . 

99 

96 

(3) 

(2.92) 

On  subordinated  notes  and  debentures . 

1,990 

2,034 

44 

2.21 

Less:  Provision  for  losses  . 

6,338 

9,575 

3,237 

51.07 

Noninterest  income . 

51,079 

56,104 

5,025 

9.84 

From  fiduciary  activities  . 

6,448 

6,552 

105 

1.62 

Service  charges  on  deposits  . 

9,853 

10,917 

1,063 

10.79 

Trading  revenue  . 

3,573 

3,023 

(550) 

(15.40) 

From  interest  rate  exposures  . 

1,697 

1,584 

(113) 

(6.65) 

From  foreign  exchange  exposures . 

1,559 

1,307 

(252) 

(16.17) 

From  equity  security  and  index  exposures . 

238 

74 

064) 

(68.95) 

From  commodity  and  other  exposures  . 

12 

58 

46 

389.11 

Other  foreign  transactions  gains/losses  . 

(14) 

(19) 

-5 

NM 

Total  other  noninterest  income  . 

31,219 

35,631 

4,412 

14.13 

Gains/losses  on  securities . 

114 

482 

368 

321.68 

Less:  Noninterest  expense  . 

87,591 

93,690 

6,099 

6.96 

Salaries  and  employee  benefits  . 

35,650 

37,375 

1,725 

4.84 

Of  premises  and  fixed  assets . 

11,321 

12,003 

681 

6  02 

Other  noninterest  expense  . 

40,619 

44,313 

3,693 

9.09 

Income/loss  from  extraordinary  items . 

(10) 

140 

150 

NM 

Less:  Total  income  taxes . 

15,752 

17,524 

1,772 

11.25 

Taxes  on  income  before  extraordinary  items . 

15,757 

17,470 

1,713 

10  87 

Taxes  on  income  from  extraordinary  items  . 

(5) 

54 

59 

NM 

Memoranda: 

Income  before  taxes  and  extraordinary  items  . 

28  539 

30,103 

1 ,564 

5  48 

44,345 

47,889 

3,545 

7.99 

Income  net  of  taxes  before  extraordinary  items  . 

28,587 

30,419 

1,832 

6  41 

20,529 

25,286 

4,757 

23.17 

Net  charge-offs  to  loan  and  lease  reserve . 

6,459 

9,988 

3,530 

54  65 

Charge-offs  to  loan  and  lease  reserve 

10,359 

13,854 

3,495 

33.74 

Less:  Recoveries  credited  to  loan  and  lease  reserve 

3,901 

3,866 

(35) 

(0  89) 

4 - 

Note  NM  indicates  calculated  percent  change  is  not  meaningful 
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Assets  of  national  banks  by  asset  size 
December  31,  1996 

(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Total  assets . 

$25,281,04 

$7,2051 

$271 ,645 

$545,412 

$1,638,997 

$4,578,343 

Cash  and  balances  due  from  . 

207,369 

4,151 

14,533 

41,172 

147,513 

335,998 

Securities  . 

380,790 

21,625 

72,369 

97,619 

189,177 

800,827 

Federal  funds  sold  and  securities  purchased  . 

91,775 

3,684 

10,683 

21,301 

56,107 

164,076 

Net  loans  and  leases . 

1,609,233 

39,650 

162,665 

355,714 

1,051,203 

2,757,395 

Total  loans  and  leases . 

1,641,201 

40,196 

165,189 

363,468 

1,072,347 

2,811,016 

Loans  and  leases,  gross . 

1,643,715 

40,408 

165,655 

363,712 

1,073,940 

2,816,324 

Less:  Unearned  income  . 

2,515 

211 

467 

244 

1,593 

5,308 

Less:  Reserve  for  losses  . 

31,968 

546 

2,524 

7,754 

21,144 

53,621 

Assets  held  in  trading  account . 

72,869 

46 

59 

710 

72,055 

240,978 

Other  real  estate  owned . 

2,762 

116 

291 

406 

1,950 

4781 

Intangible  assets  . 

34,656 

136 

1,347 

7,278 

25,895 

44,681 

All  other  assets  . 

128,651 

2,644 

9,699 

21,212 

95,097 

229,606 

Gross  loans  and  leases  by  type: 

Loans  secured  by  real  estate . 

646,554 

22,533 

94,858 

144,858 

384,306 

1,140,010 

1 -4-family  residential  mortgages  . 

329,024 

11,359 

46,868 

69,894 

200,903 

571,154 

Home  equity  loans . 

55,019 

533 

5,079 

12,031 

37,377 

85,267 

Multifamily  residential  mortgages . 

20,480 

503 

3,044 

5,290 

1,1642 

3,8148 

Commercial  RE  loans  . 

170,341 

6,242 

30,150 

45,058 

88,891 

315,995 

Construction  RE  loans . 

38,851 

1,570 

6,507 

10,711 

20,062 

76,402 

Farmland  loans  . 

9,046 

2,325 

3,203 

1,751 

1,768 

24,960 

RE  loans  from  foreign  offices . 

23,794 

0 

6 

123 

23,664 

28,083 

Commercial  and  industrial  loans  . 

425,291 

6,826 

28,354 

76,127 

313,985 

709,895 

Loans  to  individuals . 

355,789 

6,371 

33,405 

117,429 

198,585 

560,852 

Credit  cards  . 

160,800 

359 

8,459 

67,290 

84,692 

231,357 

Installment  loans  . 

194,989 

6,011 

24,946 

50,139 

113,892 

329,496 

All  other  loans  and  leases  . 

216,081 

4,679 

9,038 

25,299 

177,065 

405,567 

Securities  by  type: 

U.S  Treasury  securities  . 

72,248 

5,851 

17,049 

20,184 

29,164 

169,027 

Mortgage-backed  securities . 

171,758 

4,773 

21,959 

51,098 

93,929 

336,045 

Pass-through  securities . 

112,994 

2,966 

14,028 

34,004 

61,996 

223,989 

Collateralized  mortgage  obligations . 

58,764 

1,807 

7,931 

17,094 

31,932 

112,056 

Other  securities . 

136,784 

11,001 

33,361 

26,338 

66,084 

295,755 

Other  U  S  government  securities  . 

51,501 

7,070 

19,401 

13,986 

1 1 ,044 

130,555 

State  and  local  government  securities . 

31,651 

3,243 

10,588 

7,861 

9,960 

74,897 

Other  debt  securities . 

41,047 

322 

1,626 

1,892 

37,207 

68,449 

Equity  securities  . 

12,585 

366 

1,747 

2,599 

7,874 

21,854 

Memoranda: 

Agricultural  production  loans . 

17,052 

4,110 

4,285 

3,450 

5,207 

41,313 

Pledged  securities  . 

183,718 

6,948 

29,130 

53,302 

94,337 

355,981 

Book  value  of  securities . 

379,149 

21,620 

72,255 

97,388 

187,886 

797,353 

Available-for-sale  securities . 

308,882 

15,031 

51,307 

79,436 

163,108 

623,126 

Heid-to-matunty  securities . 

70,267 

6,589 

20,949 

17,951 

24,777 

174,227 

Market  value  of  securities  . 

381,046 

21,648 

72,445 

97,773 

189,181 

801,392 

Available-for-sale  securities 

310,524 

15,036 

51,420 

79,668 

164,400 

626.600 

Held-to-matunty  securities . 

70,522 

6,612 

21,025 

18,105 

24.781 

174.792 

222  Quarterly  Journal,  Vol.  16.  Mo.  1,  March  1997 


Past  due  and  nonacrual  loans  and  leases  of  national  banks  by  asset  size 

December  31 ,  1996 

(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting  . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Loans  and  leases  past  due  30-89  days  .... 

$23,052 

$674 

$2,413 

$6,115 

$13,850 

$38,763 

Loans  secured  by  real  estate . 

9,614 

324 

1,107 

2,074 

6,109 

16,337 

1 -4-family  residential  mortgages  . 

5,586 

205 

697 

1,228 

3,456 

9,205 

Home  equity  loans . 

573 

6 

43 

124 

400 

903 

Multifamily  residential  mortgages . 

263 

3 

20 

37 

203 

453 

Commercial  RE  loans . 

2,122 

67 

242 

464 

1,349 

3,911 

Construction  RE  loans  . 

633 

19 

73 

188 

354 

1,209 

Farmland  loans  . 

115 

24 

32 

32 

27 

287 

RE  loans  from  foreign  offices  . 

321 

0 

0 

0 

321 

369 

Commercial  and  industrial  loans . 

3,774 

192 

482 

970 

2,129 

6,835 

Loans  to  individuals . 

8,771 

157 

790 

2,856 

4,968 

14,067 

Credit  cards . 

4,374 

11 

251 

1,726 

2,385 

6,422 

Installment  loans  . 

4,397 

145 

539 

1,130 

2,583 

7,645 

All  other  loans  and  leases  . 

894 

2 

33 

215 

643 

1,524 

Loans  and  leases  past  due  90+  days . 

6,359 

139 

512 

2,543 

3,164 

9,935 

Loans  secured  by  real  estate . 

2,187 

65 

208 

1,047 

867 

3,292 

1 -4-family  residential  mortgages  . 

1,558 

38 

123 

916 

481 

2,157 

Home  equity  loans . 

119 

1 

7 

36 

75 

187 

Multifamily  residential  mortgages . 

20 

0 

2 

3 

14 

46 

Commercial  RE  loans . 

415 

17 

59 

72 

267 

688 

Construction  RE  loans  . 

51 

3 

9 

19 

20 

122 

Farmland  loans  . 

21 

6 

7 

1 

6 

85 

RE  loans  from  foreign  offices  . 

3 

0 

0 

0 

3 

8 

Commercial  and  industrial  loans . 

462 

46 

85 

95 

236 

1,010 

Loans  to  individuals . 

3,616 

28 

211 

1,378 

1,999 

5,487 

Credit  cards . 

2,510 

4 

135 

1,106 

1,264 

3,584 

Installment  loans  . 

1,106 

23 

76 

271 

735 

1,903 

All  other  loans  and  leases  . 

93 

0 

8 

23 

62 

146 

Nonaccrual  loans  and  leases . 

11,205 

317 

1,055 

1,669 

8,164 

19,544 

Loans  secured  by  real  estate . 

6,398 

159 

618 

971 

4,650 

10,689 

1 -4-family  residential  mortgages  . 

2,391 

56 

228 

361 

1,746 

3,817 

Home  equity  loans . 

138 

2 

16 

16 

104 

223 

Multifamily  residential  mortgages . 

281 

2 

32 

30 

216 

469 

Commercial  RE  loans . 

2,491 

59 

269 

458 

1,706 

4,387 

Construction  RE  loans  . 

459 

14 

40 

79 

325 

928 

Farmland  loans  . 

141 

26 

33 

27 

56 

282 

RE  loans  from  foreign  offices  . 

497 

0 

0 

0 

496 

584 

Commercial  and  industrial  loans . 

3,219 

138 

342 

503 

2,236 

5,967 

Loans  to  individuals . 

1,149 

19 

71 

107 

952 

2,152 

Credit  cards . 

227 

0 

18 

45 

164 

843 

Installment  loans  . 

922 

19 

53 

61 

789 

1309 

All  other  loans  and  leases  . 

439 

1 

24 

88 

326 

1 _ 

736 
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Liabilities  of  national  banks  by  asset  size 
December  31 ,  1996 
(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Total  liabilities  and  equity  capital . 

$2,528,104 

$72,051 

$271,645 

$545,412 

$1,638,997 

$4,578,343 

Deposits  m  domestic  offices . 

$1,525,672 

$62,445 

$223,112 

$371,167 

$868,948 

$2,723,690 

Deposits  in  foreign  offices  . 

275,442 

0 

461 

7,895 

267,086 

473,544 

Total  deposits . 

1,801,114 

62,445 

223,573 

379,062 

1,136,034 

3,197,234 

Noninterest  to  earnings . 

397,770 

10,343 

37,924 

87,764 

261,740 

664,309 

Interest  bearing  . 

1,403,344 

52,102 

185,649 

291,298 

874,295 

2,532,925 

Other  borrowed  funds . 

379,916 

1,403 

19,062 

106,443 

253,008 

715,891 

Subordinated  notes  and  debentures . 

32,227 

1 

221 

3,644 

28,361 

51,177 

All  other  liabilities  . 

107,672 

737 

3,405 

9,576 

93,955 

238,745 

Equity  capital  . 

207,175 

7,465 

25,384 

46,687 

127,638 

375,295 

Total  deposits  by  depositor: 

Individuals  and  corporations . 

1,613,267 

56,843 

205,672 

344,530 

1,006,223 

2,828,145 

U.S.,  state  and  local  governments  . 

60,842 

4,812 

14,084 

19,041 

22,905 

126,319 

Depositories  in  the  U.S . 

51,687 

320 

2,032 

11,782 

37,553 

79,412 

Foreign  banks  and  governments  . 

61,967 

2 

251 

1,304 

60,409 

136,343 

Certified  and  official  checks . 

10,330 

467 

1,535 

2,332 

5,996 

18,748 

All  other  foreign  office  deposits . 

3,021 

0 

0 

73 

2,947 

8,266 

Domestic  deposits  by  depositor: 

Individuals  and  corporations . 

1,415,175 

56,843 

205,419 

338,834 

814,079 

2,521,005 

U  S.,  state  and  local  governments  . 

60,842 

4,812 

14,084 

19,041 

22,905 

126,319 

Depositories  in  the  U.S . 

35,852 

320 

2,012 

10,102 

23,418 

49,151 

Foreign  banks  and  governments  . 

4,200 

2 

63 

858 

3,276 

9,322 

Certified  and  official  checks . 

9,603 

467 

1,535 

2,332 

5,269 

17,893 

Foreign  deposits  by  depositor: 

Individuals  and  corporations . 

198092 

0 

253 

5,695 

192,144 

307,140 

Depositories  in  the  U.S . 

15,835 

0 

20 

1,680 

14,135 

30,262 

Foreign  banks  and  governments  . 

57,767 

0 

188 

446 

57,133 

127,021 

Certified  and  official  checks . 

727 

0 

0 

0 

727 

855 

All  other  deposits  . 

3,021 

0 

0 

73 

2,947 

8,266 

Deposits  in  domestic  offices  by  type: 

Transaction  deposits . 

457,038 

19,848 

65,277 

102,804 

269,109 

798,883 

Demand  deposits . 

364,572 

10,338 

37,642 

84,072 

232,520 

603,312 

NOW  accounts . 

91,134 

9,291 

27,161 

18,502 

36,179 

192,389 

Savings  deposits  . 

531,496 

13,133 

57,722 

131,211 

329,431 

887,546 

Money  market  deposit  accounts . 

352,667 

6,389 

31,818 

84,178 

230,283 

560,600 

Other  savings  deposits . 

178,829 

6,744 

25,904 

47,034 

99,147 

326,945 

Time  deposits . 

537,138 

29,463 

100,114 

137,152 

270,408 

1,037,261 

Small  time  deposits  . 

378,764 

22,253 

74,034 

98,232 

184,245 

715,212 

Large  time  deposits  . 

158,374 

7,211 

26,080 

38,920 

86,163 

322,049 

Certificates  of  deposit  . 

152,932 

7,055 

25,443 

37,573 

82,861 

298,323 

Open  account  deposits 

5,442 

156 

637 

1,347 

3,302 

23,725 
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Off-balance-sheet  items  of  national  banks  by  asset  size 

December  31 ,  1996 

(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting  . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Unused  commitments  . 

$1,710,010 

$32,881 

$180,703 

$497,875 

$998,552 

$2,528,683 

Home  equity  lines . 

62,037 

357 

4,701 

12,195 

44,784 

90,752 

Credit  card  lines  . 

966,258 

28,128 

152,396 

392,218 

393,516 

1 ,340,053 

Commercial  RE,  construction  and  land  .  .  . 

51,097 

977 

5,266 

11,978 

32,876 

85,694 

All  other  unused  commitments  . 

630,619 

3,419 

18,341 

81,484 

527,376 

1,012,185 

Letters  of  credit: 

Standby  letters  of  credit . 

109,353 

214 

1,821 

13,002 

94,316 

189,159 

Financial  letters  of  credit . 

85,544 

133 

1,159 

9,829 

74,423 

151,850 

Performance  letters  of  credit . 

23,808 

81 

663 

3,172 

19,892 

37,309 

Commercial  letters  of  credit . 

18,517 

45 

763 

1,260 

16,449 

30,915 

Securities  borrowed  and  lent: 

Securities  borrowed  . 

6,782 

8 

721 

2,736 

3,317 

25,501 

Securities  lent . 

34,802 

36 

866 

4,250 

29,650 

207,961 

Mortgages  transferred  with  recourse: 

Outstanding  principal  balance  . 

6,480 

10 

139 

1,202 

5,130 

11,338 

Amount  of  recourse  exposure  . 

5,018 

7 

46 

1,110 

3,855 

8,139 

When-issued  securities: 

Gross  commitments  to  purchase . 

5,731 

10 

80 

647 

4,994 

14,103 

Gross  commitments  to  sell  . 

5,370 

0 

38 

296 

5,037 

14,509 

Spot  foreign  exchange  contracts  . 

125,304 

0 

11 

313 

124,980 

262,477 

Derivative  contracts  (notional  value) . 

7,488,588 

662 

5,628 

63,298 

7,419,000 

20,034,807 

Futures  and  forward  contracts  . 

3,447,135 

208 

60 

5,981 

3,440886 

8,041,092 

Interest  rate  contracts . 

1,211,153 

208 

57 

3,646 

1,207,243 

3,201,160 

Foreign  exchange  contracts  . 

2,211,969 

0 

3 

1,443 

2,210,523 

4,738,315 

All  other  futures  and  forwards . 

24013 

0 

0 

892 

23120 

101617 

Option  contracts . 

1,971,543 

448 

1,306 

17,059 

1,952,729 

4,392,574 

Interest  rate  contracts . 

1,389,300 

448 

1,306 

14,118 

1,373,427 

3,156,185 

Foreign  exchange  contracts  . 

516,408 

0 

0 

2924 

513,483 

1,032,514 

All  other  options  . 

65,835 

0 

0 

17 

65,819 

203,876 

Swaps . 

2,069,910 

6 

4,262 

40,257 

2,025,384 

7,601,142 

Interest  rate  contracts . 

1,970,419 

6 

4,251 

40,247 

1,925,915 

7,069,382 

Foreign  exchange  contracts  . 

89,324 

0 

11 

11 

89,302 

470,617 

All  other  swaps . 

10,167 

0 

0 

0 

10,167 

61,142 

Memoranda:  Derivatives  by  purpose 

Contracts  held  for  trading  . 

6,665,027 

411 

11 

11,074 

6,653,530 

18,508,989 

Contracts  not  held  for  trading  . 

823,561 

251 

5,617 

52,224 

765,470 

1,525,818 

Memoranda:  Derivatives  by  position 

Held  for  trading— positive  fair  value . 

84,716 

0 

0 

92 

84,623 

248,795 

Held  for  trading— negative  fair  value . 

84,804 

0 

0 

91 

84,712 

249,246 

Not  for  trading— positive  fair  value  . 

4,141 

0 

23 

270 

3,848 

9,857 

Not  for  trading— negative  fair  value 

3,474 

0 

21 

196 

3,256 

9,059 
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Quarterly  income  and  expenses  of  national  banks  by  asset  size 

Fourth  quarter  1996 

(Dollar  figures  in  millions) 


1 

All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda 

All 

commercial 

banks 

Number  of  institutions  reporting  . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Net  income . 

$8,041 

$191 

$895 

$1,925 

$5,029 

$13,736 

Net  interest  income . 

24,354 

111 

2,939 

5,825 

14,813 

42,098 

Total  interest  income  . 

45,603 

1,357 

5,184 

10,363 

28,699 

80,715 

On  loans  . 

35,628 

965 

3,896 

8,311 

22,456 

60,551 

From  lease  financing  receivables . 

933 

3 

20 

121 

789 

1,421 

On  balances  due  from  depositories  . 

828 

9 

21 

56 

742 

1,375 

On  securities  . 

6,212 

329 

1,101 

1,579 

3,204 

12,691 

From  assets  held  in  trading  account . 

707 

1 

1 

11 

695 

2,385 

On  fed.  funds  sold  &  securities  repurchased 

1,294 

50 

146 

285 

814 

2,290 

Less:  Interest  expense . 

21,249 

580 

2,246 

4,537 

13,886 

38,617 

On  deposits . 

15,257 

559 

1,993 

3,071 

9,634 

27,564 

Of  federal  funds  purchased  &  securities  sold 

2,518 

9 

135 

675 

1,699 

4,241 

On  demand  notes  &  other  borrowed  money  . 

2,883 

12 

113 

727 

2,031 

5,828 

On  mortg.  indebtedness  &  capitalized  leases 

25 

0 

1 

3 

21 

35 

On  subordinated  notes  and  debentures  .... 

565 

0 

3 

60 

501 

948 

Less:  Provision  for  losses . 

2,684 

45 

280 

1,041 

1,317 

4,475 

Noninterest  income . 

15,403 

286 

1,278 

3,114 

10,725 

24,783 

From  fiduciary  activities  . 

1,742 

0 

192 

350 

1,201 

3,591 

Service  charges  on  deposits  . 

2,899 

93 

282 

637 

1,888 

4,379 

Trading  revenue . 

846 

0 

6 

26 

815 

1,869 

From  interest  rate  exposures  . 

481 

0 

5 

14 

462 

992 

From  foreign  exchange  exposures . 

380 

0 

0 

6 

374 

768 

From  equity  security  and  index  exposures  .  . 

-42 

0 

0 

3 

-45 

28 

From  commodity  and  other  exposures  .... 

27 

0 

0 

2 

25 

82 

Other  foreign  transactions  gains/losses  . 

-8 

0 

1 

4 

-13 

5 

Total  other  noninterest  income  . 

9,923 

193 

797 

2,097 

6,835 

14,938 

Gains/losses  on  securities  . 

181 

-1 

1 

27 

154 

388 

Less:  Noninterest  expense . 

24,680 

739 

2,623 

4,908 

16,410 

41,639 

Salaries  and  employee  benefits  . 

9,803 

345 

1,130 

1,658 

6,670 

17,239 

Of  premises  and  fixed  assets . 

3,179 

90 

320 

534 

2,236 

5,410 

Other  noninterest  expense . 

11,698 

304 

1,173 

2,716 

7,504 

18,990 

Income/loss  from  extraordinary  items  . 

0 

0 

0 

0 

0 

2 

Less:  Total  income  taxes  . 

4,534 

88 

418 

1,092 

2,936 

7,421 

Taxes  on  income  before  extraordinary  items  .  . 

4,534 

88 

418 

1,092 

2,936 

7,420 

Taxes  on  income  from  extraordinary  items  .  .  . 

0 

0 

0 

0 

0 

1 

Memoranda: 

Net  operating  income 

7,920 

191 

894 

1,907 

4,927 

13,484 

Income  before  taxes  and  extraordinary  items 

12,574 

279 

1,314 

3,017 

7,964 

21,154 

Income  net  of  taxes  before  extraordinary  items  . 

8,041 

191 

895 

1,925 

5,029 

13,734 

Cash  dividends  declared  . 

8,212 

188 

715 

2,141 

5,168 

12,954 

Net  loan  and  lease  losses . 

2,843 

44 

267 

1,013 

1,518 

4,433 

Charge-offs  to  loan  and  lease  reserve 

3,897 

61 

382 

1,267 

2,188 

6.009 

Less  Recoveries  credited  to  loan  &  lease  resv 

1,054 

16 

114 

254 

669 

1,575 
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Year-to-date  income  and  expenses  of  national  banks  by  asset  size 

Through  December  31,1 996 

(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting  . 

2.726 

1,458 

1,060 

161 

47 

9,528 

Net  income . 

$30,505 

$820 

$3,346 

$6,960 

$19,379 

$52,390 

Net  interest  income  . 

94,568 

2,982 

11,262 

22,647 

57,678 

162,780 

Total  interest  income  . 

177,319 

5,210 

19,872 

40,315 

111,923 

312,791 

On  loans  . 

137,999 

3,669 

14,862 

32,166 

87,302 

234,220 

From  lease  financing  receivables  .  . 

3,247 

12 

73 

422 

2,739 

4,911 

On  balances  due  from  depositories  .  . 

3,080 

38 

78 

200 

2,764 

5,363 

On  securities  . 

25,189 

1,301 

4,350 

6,399 

13,139 

50,710 

From  assets  held  in  trading  account  . 

2,975 

2 

2 

48 

2,924 

8,534 

On  fed.  funds  sold  &  securities  repurchased  . 

4,829 

189 

505 

1,079 

3,055 

9,053 

Less:  Interest  expense . 

82,751 

2,229 

8,610 

17,668 

54,245 

150,011 

On  deposits . 

59,161 

2,157 

7,687 

12,010 

37,308 

107,401 

Of  federal  funds  purchased  &  securities  sold  . 

9,929 

33 

511 

2,657 

6,728 

16,762 

On  demand  notes  &  other  borrowed  money  .  . 

11,531 

38 

397 

2,776 

8,320 

22,170 

On  mortg.  indebtedness  &  capitalized  leases 

96 

1 

3 

13 

79 

134 

On  subordinated  notes  and  debentures . 

2,034 

0 

12 

212 

1,810 

3,543 

Less:  Provision  for  losses . 

9,575 

140 

918 

3,755 

4,761 

16,244 

Noninterest  income  . 

56,104 

1,034 

4,792 

11,221 

39,057 

93,572 

From  fiduciary  activities  . 

6,552 

0 

703 

1,350 

4,498 

13,654 

Service  charges  on  deposits  . 

10,917 

355 

1,054 

2,412 

7,096 

16,934 

Trading  revenue . 

3,023 

0) 

21 

88 

2,915 

7,509 

From  interest  rate  exposures  . 

1,584 

0) 

20 

48 

1,518 

4,100 

From  foreign  exchange  exposures . 

1,307 

0 

1 

21 

1,285 

2,644 

From  equity  security  and  index  exposures  .  .  . 

74 

0 

0 

11 

62 

390 

From  commodity  and  other  exposures  . 

58 

0 

0 

8 

50 

375 

Other  foreign  transactions  gains/losses  . 

(19) 

0 

3 

16 

(38) 

38 

Total  other  noninterest  income  . 

35,631 

680 

3,011 

7,356 

24,585 

55,437 

Gains/losses  on  securities  . 

482 

3 

16 

65 

398 

1114 

Less:  Noninterest  expense . 

93,690 

2,686 

10,159 

19,344 

61,501 

160,697 

Salaries  and  employee  benefits  . 

37,375 

1,252 

4,270 

6,816 

25,036 

67,046 

Of  premises  and  fixed  assets . 

12,003 

336 

1,226 

2,141 

8.299 

20,729 

Other  noninterest  expense . 

44,313 

1,098 

4,662 

10,387 

28,166 

72,922 

Income/loss  from  extraordinary  items . 

140 

0 

2 

43 

95 

146 

Less:  Total  income  taxes  . 

17,524 

372 

1,648 

3,917 

11,587 

28,282 

Taxes  on  income  before  extraordinary  items  .  .  . 

17,470 

372 

1,647 

3,902 

11,549 

28,227 

Taxes  on  income  from  extraordinary  items  .... 

54 

(0) 

1 

15 

38 

55 

Memoranda: 

Net  operating  income . 

30,103 

818 

3,334 

6,887 

19,064 

51,545 

Income  before  taxes  and  extraordinary  items  .... 

47,889 

1,192 

4,993 

10,834 

30,871 

80,526 

Income  net  of  taxes  before  extraordinary  items  .  . 

30,419 

820 

3,345 

6,932 

19,322 

52,299 

Cash  dividends  declared . 

25,286 

499 

1,883 

5,578 

17,326 

38,771 

Net  loan  and  lease  losses  . 

9,988 

110 

845 

3,513 

5,521 

15,513 

Charge-offs  to  loan  and  lease  reserve  . 

13,854 

168 

1,273 

4,438 

7,976 

21,355 

Less:  Recoveries  credited  to  loan  &  lease  resv.  . 

3,866 

58 

427 

925 

2,455 

5,842 
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Quarterly  net  loan  and  lease  losses  of  national  banks  by  asset  size 

Fourth  quarter  1996 

(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Net  charge-offs  to  loan  and  lease  reserve  .... 

$2,843 

$44 

$267 

$1,013 

$1,518 

$4,433 

Loans  secured  by  real  estate  . 

99 

4 

19 

12 

64 

281 

1 -4-family  residential  mortgages . 

76 

2 

8 

12 

55 

126 

Home  equity  loans  . 

30 

0 

1 

6 

22 

40 

Multifamily  residential  mortgages  . 

9 

0 

2 

(D 

8 

27 

Commercial  RE  loans . 

(21) 

1 

7 

2 

(32) 

49 

Construction  RE  loans  . 

(6) 

1 

1 

(7) 

(0) 

24 

Farmland  loans . 

(1) 

(0) 

(0) 

(0) 

(0) 

4 

RE  loans  from  foreign  offices  . 

12 

0 

0 

(0) 

12 

10 

Commercial  and  industrial  loans . 

268 

22 

57 

68 

121 

498 

Loans  to  individuals  . 

2,401 

18 

189 

920 

1,274 

3,553 

Credit  cards . 

1,815 

4 

129 

798 

883 

2,662 

Installment  loans  . 

586 

14 

60 

122 

391 

890 

All  other  loans  and  leases . 

75 

0 

2 

13 

59 

102 

Charge-offs  to  loan  and  lease  reserve . 

3,897 

61 

382 

1,267 

2,188 

6,009 

Loans  secured  by  real  estate  . 

319 

7 

31 

58 

222 

590 

1-4-family  residential  mortgages . 

100 

3 

11 

16 

69 

166 

Home  equity  loans  . 

38 

0 

2 

8 

28 

51 

Multifamily  residential  mortgages  . 

14 

0 

3 

1 

11 

37 

Commercial  RE  loans . 

110 

2 

13 

23 

72 

232 

Construction  RE  loans  . 

36 

1 

2 

9 

24 

75 

Farmland  loans . 

2 

0 

1 

0 

0 

10 

RE  loans  from  foreign  offices  . 

18 

0 

0 

0 

18 

18 

Commercial  and  industrial  loans . 

497 

30 

77 

118 

272 

917 

Loans  to  individuals  . 

2,954 

23 

269 

1,066 

1,596 

4,313 

Credit  cards . 

2,114 

5 

187 

886 

1,036 

3,079 

Installment  loans  . 

839 

18 

82 

179 

560 

1,234 

All  other  loans  and  leases . 

127 

0 

5 

25 

98 

189 

Recoveries  credited  to  loan  and  lease  resen/e 

1,054 

16 

114 

254 

669 

1,575 

Loans  secured  by  real  estate  . 

219 

3 

12 

46 

158 

309 

1 -4-family  residential  mortgages . 

24 

1 

4 

5 

14 

40 

Home  equity  loans . 

8 

(0) 

1 

1 

6 

11 

Multifamily  residential  mortgages  . 

5 

0 

0 

2 

3 

10 

Commercial  RE  loans . 

132 

1 

6 

21 

104 

183 

Construction  RE  loans  . 

42 

0 

0 

16 

25 

51 

Farmland  loans . 

3 

1 

1 

1 

1 

6 

RE  loans  from  foreign  offices  . 

6 

0 

0 

0 

6 

8 

Commercial  and  industrial  loans . 

230 

9 

19 

50 

151 

419 

Loans  to  individuals  . 

553 

5 

80 

146 

322 

761 

Credit  cards  . 

300 

1 

58 

88 

153 

417 

Installment  loans  . 

253 

4 

22 

58 

169 

343 

All  other  loans  and  leases . 

52 

0 

2 

12 

39 

87 
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Year-to-date  net  loan  and  lease  losses  of  national  banks  by  asset  size 

Through  December  31,  1 996 

(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

Number  of  institutions  reporting . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Net  charge-offs  to  loan  and  lease  reserve 

9,988 

110 

845 

3,513 

5,521 

15,513 

Loans  secured  by  real  estate  . 

540 

9 

54 

30 

448 

1,102 

1 -4-family  residential  mortgages . 

260 

4 

20 

32 

204 

427 

Home  equity  loans  . 

126 

1 

4 

20 

101 

164 

Multifamily  residential  mortgages  .  . 

18 

1 

4 

4 

9 

56 

Commercial  RE  loans  . 

32 

3 

22 

(13) 

20 

272 

Construction  RE  loans  . 

58 

1 

2 

(10) 

65 

132 

Farmland  loans . 

1 

(1) 

1 

(1) 

2 

7 

RE  loans  from  foreign  offices  . 

45 

0 

0 

(1) 

46 

43 

Commercial  and  industrial  loans  . 

921 

48 

129 

151 

594 

1,792 

Loans  to  individuals  . 

8,361 

51 

650 

3,283 

4,377 

12,388 

Credit  cards  . 

6,372 

14 

470 

2,876 

3,011 

9,486 

Installment  loans . 

1,990 

37 

179 

407 

1,366 

2,902 

All  other  loans  and  leases . 

166 

2 

12 

49 

103 

231 

Charge-offs  to  loan  and  lease  reserve . 

13,854 

168 

1,273 

4,438 

7,976 

21,355 

Loans  secured  by  real  estate  . 

1,223 

18 

97 

172 

937 

2,089 

1-4-family  residential  mortgages . 

369 

8 

36 

53 

272 

596 

Home  equity  loans  . 

158 

1 

5 

24 

128 

205 

Multifamily  residential  mortgages  . 

46 

1 

7 

9 

30 

97 

Commercial  RE  loans  . 

422 

6 

42 

68 

307 

830 

Construction  RE  loans  . 

151 

1 

5 

16 

129 

264 

Farmland  loans . 

10 

1 

3 

2 

4 

27 

RE  loans  from  foreign  offices  . 

67 

0 

0 

0 

67 

71 

Commercial  and  industrial  loans  . 

1,829 

77 

209 

349 

1,194 

3,383 

Loans  to  individuals  . 

10,398 

71 

949 

3,834 

5,544 

15,280 

Credit  cards  . 

7,465 

17 

682 

3,195 

3,571 

11,070 

Installment  loans . 

2,933 

54 

267 

640 

1,973 

4,210 

All  other  loans  and  leases . 

404 

2 

18 

83 

302 

602 

Recoveries  credited  to  loan  and  lease  reserve  . 

3,866 

58 

427 

925 

2,455 

5,842 

Loans  secured  by  real  estate  . 

683 

9 

44 

141 

489 

987 

1-4-family  residential  mortgages . 

109 

4 

16 

21 

68 

169 

Home  equity  loans  . 

33 

0 

2 

4 

27 

41 

Multifamily  residential  mortgages  . 

28 

0 

2 

5 

21 

41 

Commercial  RE  loans  . 

389 

3 

19 

81 

286 

558 

Construction  RE  loans  . 

93 

0 

2 

27 

63 

131 

Farmland  loans . 

9 

2 

2 

3 

2 

19 

RE  loans  from  foreign  offices  . 

22 

0 

0 

1 

21 

28 

Commercial  and  industrial  loans  . 

908 

29 

80 

198 

600 

1,591 

Loans  to  individuals  . 

2,037 

20 

299 

551 

1,167 

2,892 

Credit  cards  . 

1,093 

3 

211 

319 

560 

1,584 

Installment  loans . 

944 

17 

87 

232 

607 

1,308 

All  other  loans  and  leases . 

239 

0 

6 

34 

199 

372 
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Number  of  national  banks  by  state  and  asset  size 
December  31,  1996 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

All  institutions . 

2,726 

1,458 

1,060 

161 

47 

9,528 

Alabama  . 

35 

21 

13 

0 

1 

183 

Alaska . 

4 

1 

1 

2 

0 

8 

Arizona  . 

12 

2 

4 

5 

1 

35 

Arkansas  . 

70 

24 

44 

2 

0 

233 

California  . 

110 

55 

51 

1 

3 

360 

Colorado  . 

91 

63 

24 

4 

0 

223 

Connecticut  . 

7 

3 

4 

0 

0 

28 

Delaware  . 

21 

2 

10 

7 

2 

39 

District  of  Columbia . 

7 

1 

5 

1 

0 

8 

Florida  . 

95 

40 

45 

8 

2 

289 

Georgia . 

62 

26 

32 

1 

3 

354 

Hawaii  . 

1 

0 

1 

0 

0 

14 

Idaho  . 

1 

0 

1 

0 

0 

15 

Illinois  . 

235 

122 

102 

9 

2 

833 

Indiana  . 

51 

12 

30 

9 

0 

204 

Iowa  . 

58 

36 

20 

2 

0 

467 

Kansas  . 

122 

93 

28 

1 

0 

416 

Kentucky . 

71 

42 

25 

4 

0 

275 

Louisiana . 

29 

12 

11 

6 

0 

172 

Maine  . 

6 

1 

5 

0 

0 

20 

Maryland  . 

23 

5 

16 

2 

0 

90 

Massachusetts  . 

20 

6 

11 

0 

3 

50 

Michigan  . 

39 

18 

19 

1 

1 

176 

Minnesota  . 

125 

85 

36 

2 

2 

519 

Mississippi . 

24 

11 

11 

2 

0 

111 

Missouri  . 

52 

27 

17 

7 

1 

430 

Montana  . 

23 

19 

2 

2 

0 

100 

Nebraska  . 

97 

77 

16 

4 

0 

329 

Nevada  . 

5 

2 

0 

2 

1 

26 

New  Hampshire  . 

6 

1 

3 

2 

0 

20 

New  Jersey . 

25 

2 

18 

4 

1 

66 

New  Mexico . 

28 

12 

13 

3 

0 

69 

New  York  . 

67 

27 

34 

4 

2 

159 

North  Carolina . 

10 

2 

5 

0 

3 

56 

North  Dakota  . 

18 

11 

6 

1 

0 

123 

Ohio  . 

120 

46 

56 

14 

4 

257 

Oklahoma  . 

121 

88 

29 

4 

0 

332 

Oregon  . 

4 

1 

2 

0 

1 

43 

Pennsylvania  . 

115 

38 

65 

7 

5 

217 

Rhode  Island  . 

1 

0 

0 

1 

0 

8 

South  Carolina . 

26 

14 

9 

3 

0 

79 

South  Dakota  . 

23 

13 

7 

2 

1 

117 

Tennessee 

45 

10 

25 

9 

1 

238 

Texas  . 

432 

297 

124 

8 

3 

877 

Utah  . 

8 

4 

1 

2 

1 

48 

Vermont 

11 

5 

5 

1 

0 

22 

Virginia  . 

33 

7 

22 

2 

2 

154 

Washington  . 

21 

15 

4 

1 

1 

84 

West  Virginia 

38 

18 

16 

4 

0 

113 

Wisconsin  . 

59 

30 

25 

4 

0 

365 

Wyoming 

19 

11 

7 

1 

0 

54 

U  S  Territories  . 

0 

0 

0 

0 

0 

20 
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Assets  of  national  banks  by  state  and  asset  size 
December  31,  1996 
(Dollar  figures  in  millions) 


All 

national 

banks 

Less  than 
$100 
million 

$100 
million  to 
$1  billion 

$1  billion 
to  $10 
billion 

Greater 
than  $10 
billion 

Memoranda: 

All 

commercial 

banks 

All  institutions . 

$2,528,104 

$72,051 

$27,1645 

$545,412 

$1,638,997 

$4,578,343 

Alabama  . 

17,415 

1,191 

2,885 

0 

13,339 

63,220 

Alaska  . 

4,277 

55 

225 

3,998 

0 

5,816 

Arizona  . 

3,6351 

59 

870 

21,111 

14,311 

48,052 

Arkansas  . 

14,752 

1,284 

9,955 

3,513 

0 

30,633 

California  . 

327,021 

2,608 

11,399 

4,172 

308,843 

417,223 

Colorado  . 

27,695 

3,049 

4,247 

20,399 

0 

41,013 

Connecticut  . 

742 

183 

558 

0 

0 

10,875 

Delaware  . 

71,252 

102 

3,185 

27,080 

40,885 

115,166 

District  of  Columbia  . 

3,357 

24 

1,115 

2,217 

0 

3,411 

Florida  . 

119,804 

2,368 

15,235 

23,732 

78,468 

160,708 

Georgia  . 

93,767 

1,423 

8,186 

5,586 

78,573 

147,081 

Hawaii  . 

294 

0 

294 

0 

0 

22,068 

Idaho . 

152 

0 

152 

0 

0 

6,576 

Illinois  . 

126,871 

6,002 

27,314 

28,545 

65,010 

247,105 

Indiana  . 

41,387 

619 

9,756 

31,012 

0 

66,538 

Iowa . 

15,529 

1,774 

5,225 

8,529 

0 

42,515 

Kansas  . 

1 1 ,596 

3,769 

6,223 

1,604 

0 

28,608 

Kentucky  . 

24,272 

2,232 

4,960 

17,081 

0 

52,686 

Louisiana  .  .  . ' . 

29,985 

660 

3,134 

26,191 

0 

46,967 

Maine  . 

1,447 

28 

1,419 

0 

0 

9,024 

Maryland  . 

18,307 

293 

5,014 

13,000 

0 

38,913 

Massachusetts  . 

106,523 

312 

2,325 

0 

103,887 

153,977 

Michigan  . 

26,645 

971 

3,561 

9,091 

13,022 

112,181 

Minnesota  . 

52,532 

3,890 

8,985 

4,952 

34,704 

72,124 

Mississippi  . 

12,625 

621 

2,292 

9,712 

0 

28,522 

Missouri  . 

52,833 

1,431 

4,739 

34,759 

11,905 

88,301 

Montana . 

3,711 

576 

396 

2,739 

0 

8,670 

Nebraska  . 

17,188 

3,350 

3,329 

10,509 

0 

27,766 

Nevada  . 

21,807 

76 

0 

9,745 

11,986 

32,406 

New  Hampshire  . 

5,114 

41 

1,132 

3,942 

0 

10,724 

New  Jersey  . 

37,348 

170 

5,157 

8,904 

23,116 

70,031 

New  Mexico . 

10,647 

712 

3,753 

6,181 

0 

15,538 

New  York  . 

307,298 

1,697 

11,429 

6,213 

287,959 

1,032,218 

North  Carolina  . 

142,278 

121 

2,114 

0 

140,043 

191,424 

North  Dakota  . 

3,277 

490 

1,510 

1,278 

0 

8,544 

Ohio . 

133,706 

2,182 

19,956 

48,545 

63,023 

172,732 

Oklahoma . 

22,550 

4,437 

6,504 

1 1 ,609 

0 

36,134 

Oregon  . 

14,627 

84 

253 

0 

14,290 

22,155 

Pennsylvania  . 

206,812 

2,088 

18,136 

8,875 

177,712 

243,682 

Rhode  Island  . 

3,613 

0 

0 

3,613 

0 

6,451 

South  Carolina  . 

14,606 

762 

2,000 

11,845 

0 

26,353 

South  Dakota  . 

21,989 

474 

1,698 

6,267 

13,549 

29,335 

Tennessee  . 

53,213 

751 

5,901 

34,477 

12,083 

75,930 

Texas  . 

152,275 

14,436 

27,382 

27,705 

82,751 

205,143 

Utah . 

18,185 

242 

205 

5,923 

11,815 

35,991 

Vermont  . 

2,632 

331 

1,259 

1,041 

0 

6,221 

Virginia . 

33,292 

328 

4,546 

7,263 

21,154 

89,893 

Washington  . 

28,002 

700 

1,030 

9,704 

16,568 

44,727 

West  Virginia  . 

13,475 

981 

4,043 

8,452 

0 

22,268 

Wisconsin . 

18,435 

1,544 

5,440 

11,451 

0 

65,696 

Wyoming  . 

4,595 

531 

1,221 

2,843 

0 

8,184 

U.S.  Territories  . 

0 

0 

0 

0 

0 

30,824 
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COMPTROLLER  OF  THE  CURRENCY 


Northeastern  District 

New  York  District  Office 
1114  Avenue  of  the  Americas 
Suite  3900 

New  York,  NY  10036-7780 
(212)819-9860 


Central  District 

Chicago  District  Office 
One  Financial  Place 
Suite  2700 

440  South  LaSalle  Street 
Chicago,  IL  60605-1073 

(312)  360-8800 


Southwestern  District 

Dallas  District  Office 
1600  Lincoln  Plaza 
500  North  Akard 
Dallas,  TX  75201-3394 

(214)  720-0656 


Southeastern  District 

Atlanta  District  Office 
Marquis  One  Tower 
Suite  600 

245  Peachtree  Center  Ave  ,  N.E 
Atlanta,  GA  30303-1223 

(404)  659-8855 


Midwestern  District 

Kansas  City  District  Office 
2345  Grand  Avenue 
Suite  700 

Kansas  City,  MO  64108-2683 
(816)  556-1800 


Western  District 

San  Francisco  District  Office 
50  Fremont  Street 
Suite  3900 

San  Francisco,  CA  94105-2292 
(415)545-5900 


Special  Fourth  Class  Rate 
Postage  and  Fees  Paid  by 
Comptroller  of  the  Currency 
Permit  No.  G-8 


Comptroller  of  the  Currency 
Administrator  of  National  Banks 


Washington,  D.C.  20219 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use  $300 


